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ADVERTISEMENT. 


THE Reader is requeſted to correct 


a miſtake which has occurred in the 


ſtatement of the Caſe of Maingay v. Gaban 
in the note, p. 42, Iſt vol. It is there 
ſtated, that the learned Judge, who firſt 


tried the cauſe nonſuited the plaintiff, but 


inſtead of that, the learned Judge directed 


the jury to find for the defendant :—they 


found for the plaintiff and their yerdick = 


was ſet aſide. 
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Page 15, line 18, for fons, read ſons. 
20, I. 5, for others, read them. 
157, I. TO, for proprieior, read proprietdr. 
208, 1. 16. for 1661, read 1761. 
212, |, 18, between the words n and Charles 
inſert the word of.” 
313, I. 20, for was, read were. 
387, I. 14, for deviſed, read derived. 
396, |. 19, for freehold, read leaſchold. 
398, I. 10, for leaſe, read cauſe. 
401, |. 16, for ſum, read leaſe. 
417, 1. 28, for point, read print. 
491, I. 4, for mamiſtrate, read magiſtrate. 
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IN THE | 


' vigh | Court of Parliament 


AN Abs 


| Fanugry 17th 1788. 1 1788. 


TEMOR ANDUM. The Right Hon. | 
. Hugh Carleton, Solicitor General, having 


deen appointed Lord Chief Juftice of the Com- 
mon Pleas, in the room of Lord Chief Juſtice 


Paterſon, deceaſed, this day delivered his writ 


and took and ſubſcribed the oath and declaration 


Tequired by ſtatyre. 3 a 7 
MEMORANDUM. The Hon. vun Ape | 
having been appointed fourth Juſtice-of the 
King's Bench, in the room of Mr. Juſtice 


Vol. * B FT OO _ . Robinſon 


7 


at: Caſes in Parliament. 
1788, Robinſon, deceaſed, this day delivered his writ 


* and took and ſubſcribed the "oath and declara- 
| tion required by ſtatute. 


— * 
, * 
+ 


GEORGE ORMSBY, and 


5 ROBERT ORMSBY, *. 
Eſqrs. | 


The Hon. JOHN BUTLER, | Reſpondent. 


Caſe 21. February: 97d. 7788. 


, ] 

An attach= John Drury, being e in fee imple of the 

| ; poker" lands of Callow, in the county of Roſcommon, 79 
apartywhÞ® conſiſting of ſeveral ſubdenominations, died in 
lour of a the year 1736, leaving Elizabeth (afterwards a 
- writ took 
pollcſion of Delane,) his widow, and Margaret Drury, his © 
lands no: Only child and heir at law, who on the death I 
dhe proceſs of her father became ſeiſed of the lands, and : 
intermarried with Thomas Harris, Eſq; upon a 

whoſe death ſhe intermarried with the reſpond- : 

ent in 1763, in which year they levied a ſine of 0 

the lands, whereby and purſuant to, a deed 4 

leading the uſes of the fine, the reſpondent t 

became ſeiſed in fee of the lands, ſubje& to x 

the dower of Elizabeth; : who had married t 

Dennis Delane, E and. died in the W err 3 

an „ fad 'N 


| The 
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Caſes in Parliament. 


The appellant George Ormſby, exhibited a bill 
in Chancery in the year 1756, to forecloſe a 
mortgage of part of the lands of Callow, exe- 
cuted by Edward Drury, whoſe title was thus 


LY 


1788. 
£ 3 
OrMsBY- 
againſt - 

BUTLER. 


ſtated: by the appellant — John Drury having | 


become ſeiſed of che lands under the will of 
his father ſubje& to portions of younger child- _ 
ren, Edward, the brother claiming a portion of 

| 400o!. obtained a decree in Chancery, for a 
ſale. of part of faid lands, and accordingly on 


the 29th day of July, 1749, .a deed of con- 
veyance of 530 acres of the lands of Callow, 


known by the name of Lower Callow, was exe- 


cuted by the maſter and Thomas and Margaret 


Harris, and Dennis and Elizabeth Delane, to 
truſtees for Edward Drury, freed and diſcharged 


of all dower and incumbrances; that faid 530 


acres were accurately deſcribed: and delineated 


in a map annexed to the deed of conveyance, 
and a fine was levied by Themas and Margaret 


Harris, to the truſtees of Edward, but it was 
admirted, that Elizabeth, the widow. of John, 
did not join in levying the fine; —Edward Drury, 


was put into poſſeſſion of theſe 530 acres, and 
there then remained only 208 A. 2 R. 23 P. 


of ſaid lands of Ca/low, unſold, which were 
the eſtate of Margaret, and in her right now 
veſted in reſpondent. "Edward Drury, i in 1754, 
mortgaged theſe 530 acres to appellant George, 


Ana lome years after  Elizabetb, in colluſion 
rr ba SS : with 


4 


- 


Caſes in Putitonens: 


1788. with reſpondent, and taking advantage of Ed. 
> 1 5 as widow of John Drury, to recover dower off 
A the whole of the lands, and having recovered, 


ward's embarraſſment, brought a writ of dower, 


ſhe got into Pr of 132 acres of Net 


| Callow. 


- the e dle Gere Sedans 


In the forecloſure-cauſe, in which however the 


reſpondent was not made a party. A fale was 


had under the decree and in July, 1777, deeds 

of conveyance of faid 530 acres were executed 
to a truſtee for the appellant George, and in 
. 2 ET IIE . 


Ee 1 of this innen gave rife to 
15 the conteſt between the preſent parties, the 


reſpondent alleging that a conſiderable part of 


his eſtate in the lands of Ca/low, was taken 


from him under colour of the injunction, al- 
though he had been in poſſeſſion thereof for 


twenty years and upwards previous to the execu - 
tion of the writ, while the appellant contended 
that he took no more than the $30 aeres to which ; 
be was: legally entitled, | 


988 ads after the execution of the i ;njune- 
tion, the reſpondent applied to the court of 
Cancer for 2 writ of reſtitution and alſo for 
| an 


r RS dg 


KT OF EE 


Caſes in Parliament, 

an attachment againſt the appellant George, for 
an abuſe of the proceſs of the court in taking 
poſſeſſion of the reſpondent's lands which were 


not compriſed in the injunction, in confequence 
of which the Chancellor, on the 17th of May, 


1782, upon debate, made an order; by which 


it was referred to one of the Maſters to enquire 


and report whether any and what part of the 


7M 
1788. 


— 
Onnen 


An 
6742 


reſpondent's lands had been taken poſſeſſion by 


the appellant George under colour of the injunc- 


tion, and on the 34 of Fuly, 1782, the Maſter 
reported in favour of the reſpondent. —An ap- 
plication was made to ſet aſide this report, but 


the Chancellor was pleaſed to confirm it, or- 


dered the reſpondent ſhould be reſtored; an at- 


tachment to iſſue againſt appellant George and 


"NR he be ning! Era woes his full coſts. 


In Mey 1786, the eppiliant George gave u- 


vections to the appellant Robert, to renew the 
injunction, which was accordingly done, and 


and the writ was delivered to the ſheriff by — 
Robert, who aſecond time took poſſeſſion of the 
famelands:—in June following the reſpondent 


again applied to the court of Chancery, and 


obtained a conditional order for a writ of reſti- 
tution and an attachment againſt the appellants. 


Pending this motion, as of Trinity Term, 1786, 


appellant George cauſed ejectments to be ſerved 
on the 2 Ld and his tenants, on the dower 


lands 
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3788. 


Ornenr 


againſt 


BUTLER» 


— * 


3 death of Elizabeth" Delane, Edward Drum. 


_ Caſes in Parliament. 


anda of Calla. On the 23d of June, 1787, 
the motion. by reſpondent came on to be heard, 
and the appellants offered to reſtore the poſſeſ- 
ſion and make compenſation, if on iſſues to be 
tried the dower lands ſhould be found to be the 
eltate of reſpondent : but the Chancellor upon 
full debate, was pleaſed to order, that the cauſe 


ſhewn by appellants ſhould be diſallowed, that 


the. order for an. attachment ſhould. be made 
abſolute with coſts and the ee reſtored | 
to the poſſeſſion of me lands. ſe | 


The n e conceiving 8 * 


. grieved by this order, contended before the 


Dh nh 


ee that it ought. to be reverſed, varied, 
or altered, I rſt, becauſe it manifeſtly appears 
that 530 acres. of ſaid lands of Calla, were 


£ 1 by Thomas and Margaret Harris, De- 
nis and Elizabeth Delane, to the truſtees of Ed- 
dard Drury, by the deed of the 14th day of 


July, 1749, and that Elizabeth Delane, not- 
withſtanding ſhe joined in that conveyance, 


moſt unjuſtly taking advantage. of her not hav- 
ing joined in the fine, brought her writ of 


dower and recovered therein 132 acres, part of 


the 530 acres of the lands of Calle, which 


had been ſold to Edward er for full and ö 


| "ny confuletation. 


"Sera, "cunts it is "oe, chat on the 


and 


Caſes. in. parliament, 


and thoſe deriving under him were entitled to 1786 
the 15 3 acres ſo unconſcionably recovered in 


. dower by Elizabeth, and that- the Feen, . 
Jobn Buller, has not even a colour of right to 
. theſe lands, and that any poſſeſſion he has had 
therein ſince the death of Elizabeth Delane, is 
fraudulent and wrongful, and becauſe the re- 
ſpondent Jobn Butler, was not in poſſeſſion of 
the lands, whereof he alleges he was diſpoſſeſſed, 
at the time of, filing the e bill in this 
ie . 

Wah Becaule the pelt Bre was, 
as it is conceived, well warranted to avail 
himſelf of the injunckion of the Court of Chan- 


—— 


cery, and under it to receive from the ſheriff ved 


polleſtion of the lands comprized in the decree . 
he had obtained, and which was conveyed to 
him by his purchaſe deed of the 31ſt of uh, 
a 17775 and if it was doubtful that in executing 
the injun&tion, the appellant George, had en- 
ecroached on the eſtate of the reſpondent, and 


— f 


it ſurely could be no more than doubtful, for 
the fact was aſſerted by one affidavit, and poſi- 
tively denied by another, the Court of Chancery 
ought not, as it is conceived, to have deter- 
. mined that queſtion in a ſummary way on affi- 
davits, but have accepted the very fair offer 
made by the appellants, and directed an iſſue, 
to try whether the lands claimed by the reſ- 
pondent were included in n the injunction. 


Fouriby, 


+ 


8 Cafes in Patlidiitnt, 


1788. Fourthly. Becauſe as to the appellant Ref; 
Orne, there was no evidence laid before the 
ae, Court to ſhew that he was guilty of auy abuſe of 

— Borrane its procels ; as the agent ot he laintiff George, 
dae delivered the writ to the ſherlf, and received 

from him the poſſeſſion of the identical lands, 


1 


* 


conveyed by the deed of 1749, by the late Mrs. 

Butler, (under whom alf the reſpondent de- 

rives) to Robert Drury's truſtees, and compriz- 

33 ed, as ſtated by the davis of Robert, in the 
decree in this cauſe, in the deed of conveyaiice 


do George Ormpby, and the injunction which iſ- 
Wo ſued to put him into poſſeſſion, 


A perf | b. Becauſe it is humbly conceived, Mit 
— wphingfor hy the known and eſtabliſhed proceedings, both 
* in law and in equity, any perſon claiming to he 
| ſhew him- reſtored to the poſſeſſion of lands, whereof he 
5 4 at. was diſpoſſeſſed, either under the injunftion of 
— a "x Court of Equity, or a writ of Haber Facias- 
of the ſuit.  90//z//ronem of a court of law, muſt ſhew he Was 
in poſſeſſion of ſaid lands at the time of filing 
the bill, or inſtituting the ſuit at law, wherein 
ſuch injunRtion, or writ of Habere facias paſſeſ- 
| -fronem iſſued, and that he was not fade a party, 
and was thereby deprived of an opportunity to 
defend his right, and that he has a continuing 
Tight to ſuch poſſeſſion, and that no perſon com- 
ing into poſſeſſion pendente lite has a right to 
reſtitution. „ 1 800 
5 Sixthly, 


- 


„ EE. So. We - Ph... 


Cabes in Parliament. 


Sirrbiy. Becauſe it may be of the moſt dan- 


gerous conſequence, to oblige purchaſers under 
decrees, after payment of their purchaſe mo- 
ney, to make out a title at law to the lands fo 


_ purchaſed, againſt perſons coming in pendente 


lire, more eſpecially in a caſe like the preſent, 
where an attempt may be made to ſet up an ad- 


verſe poſſeſſion of more than twenty years 


againſt the mortgagot and mortgagee, and thofe 


deriving under them. 


Seventbly. Beeaufe Y is humbly 3 


that no caſe can be adduced wherein a party 


tion, that the lands, whereof ſuch - poſſeſſion 
was taken, were not comprehended in ſuch in- 


_ "was uttached for taking poſſeſſion under an in- 
junction, or writ of poſſeſſion, upon a ſuggeſ- 


junction, or writ of poſſeſſion, until ſuch ſug- - 


geſtion had been ſubſtantiated by the finding 
of a ee or the r e of Wer : 


party. 


On the 108 = the 8 it was ad 
that the order was well founded, and rily © 


eonformable to the rules of juſtice and equity, 


and 'oupht to be affirmed; and that the appeal 


(dich was litigious, groundleſs, and vexati- 
ous, and calculated merely for delay and to 


create expenee) ought to be diſmiſſed wii 


coſts:— FIxs T: The reſpondent ought to be 
N ö reſtored, 


——— 
8 —— ————————— mere rr ee ee — — 


Cotes in Parliament. 


reſtored, for that he had been in poſſeſſion of 
the lands in queſtion for a long ſeries of years, 


„as indeed the appellants have admitted by their 
bringing an ejectment, and that he had not any 


opportunity whatſoever of ſupporting his title 
en maintaining his poſſeſſion, he not having 
been a party in the cauſe in which the decree 
was pronounced, under colour of which the 
poſſeflion hath been taken, that to permit ſuch 
an uſe of the proceſs of Courts of Equity, 


would be to deſtroy the conſtitutional modes of 


trial, and draw queſtions of poſſeſſion, and 
even of title, to an hitherto unheard of me- 
- thod of trial, namely, the examination, or 
perhaps the pleaſure of the officer, to whom 
the execution of the . a be com- 
an e 5 885 


„ eee The —_— _ to Sos: at- 


-tached for | their abuſe of the proceſs of the 
Court, as in itſelf of evil tendency and exam- 
ple, to the perverſion of juſtice and greatly 
þ 5 rt * its being e 


It * nenne and as: that - 


1 che appeal be diſmiſſed, and the order therein 
complained of affirmed ;—and. it was further 
Os De RED that the appellants ſhould pay the 


reſpondent 100. one: in "pe of the ſaid 


Pen 


' EDWARD | 


* 


pots h wed et 


Caſes in Parliament. 11 


EDWARD HOARE REEVES, 
Eſq. and Mary Reeves, other. 
_ wiſe Devonſber, his wife, execu- ( 


Appellants. C 
trix of Abraham Devonſber, 5 


BIicHARD DEVONSHER NE w. 


ENHAM, Eſq. Samuel Penroſe 
and Mary his wife, William Pen... 
. Toe and Margaret, his wife; and e Reſpondents 

John Dewvonſber, otherwiſe New-\ . 
enham, an infant, by Jahn Ver- ! 
%% „„ be. 


rf ß 
i, ABRAHAM DEVONSHER being ſeiſed in in r cate 
fee of a conſiderable eſtate in the county and rde 
4 : 2 . N a Sy etermined 
county of the city of Cork, and being entitled that the 
n | BE 3-48 E  teſtator had 
to the reverſion in fee of lands then in the poſ- in will and 


ſeſſion of his br other 1 ames Devonſher, expec- — 
tant on ſeyeral limitations made by the will of ſbeun his 
; _ intent to 


their father Jonas, | on the 6th of September, exempt his 
1777, duly made and publiſhed his will as fol- Tis, 


? 
* 

Z 

a 

- 


| Sinn eſtate from 

— . Will ö his judg- 
follows: — The laſt will and teſtament of me, md 80 
ee ee 5 Abraham ſpecialty | 
n N pa 4 Kays debts, and 


e I AL: therefore 
reverſed the decree of the Exchequer, and decreed them a charge on the deſcended. . 


lands, in exoneration of thoſe deviſed. —And the teſtator having by his will deviſed 
all his lands to A., ſubject to an annuity for his wife, and afterwards by a codicil 
deviſed part of theſe, lands to B. and C., confirming all his deviſes and bequeſts in fa- 
your of his wife, the Lords held that ſhe ouyht not to be injoined, from reſorting to 
this part for her annuity, and reverſed the decretal order of the Exchequer for an in- 
junction.—Parol evidence is not admiſſible to ſhew that teſtator intended to exempt - 
his perſonal eſtate. Vern. & Scriv. 482, 8. C. 5 


% 


Caſes in Parliament. 


1784 Abraham Devonſber of Kilfhanick, in the county 
of Cork, Elq. Whereas I have by deed, dated 


Reeves 
againſt 
Nrwrx- 

HAM. 


on or about the jth day of December laſt, charg- 
ed the lands therein mentioned, with an an- 
nuity or jointure of 200l. for my wife, Mary 


Devonſber, purſuant to a power given me by my 


father's will, which charge was made only by 
way of precaution, and as part of the provi- 
fion intended for her, in caſe my brother or 
myſelf ſhould leave male ifſue, which is not 
likely to happen ; and it is my intention that 


my ſaid wife mall have 600l. a-year, as and for 


her jointure (beſides what other things are 
hereby deviſed to her.) I do therefore charge 
and incumber all my real eſtate, lands, tene- 
ments, and hereditaments, with the following 
- annuities, that is to lay, one annuity or yearly 
rent charge of 600l. in caſe my faid wife fhall 


chooſe to releafe the ſaid recited charge or join- 


ture of 200l. yearly ; but if ſhe ſhall chooſe to 
retain it, then with one annuity or yearly rent- 
tharge:of gool. ſterling, to make up 6001. in 
the whole; fuch annuity of 60ol. or 4ool. as 
the cafe mal happen, to be yearly iſfuing, 
ariſing, and payable to my faid wife and her 


Alligns, during her natural life (in lieu of her 


flower) out of all and every my lands, tent- 
2 and hereditaments, and to be paid and 

payable to her by four quarterly payments, 
in LNG Fear during her natural life; the 
| firſt 


0 — TY hd 4 pan Y Wy * 
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Caſes in Parliament. 


firſt quarter to commence on the day 


13 
* 


of my death. And 1 charge my faid eſtate 


with another annuity ,or yearly rent charge of 


100). to be paid and payable thereout quarterly, 
as aforeſaid, to my filter Elizabeth Randall, 


widow, during her natural life, in addition to 


what ſhe is already entitled to; and with ano- 
ther annuity or yearly rent charge of 6o/. to be 
paid and payable thereout quarterly as afore- 
ſaid, to my friend Samuel Milchell, during his 
natural life, unleſs his brother Henry ſhould die 
before him without male iffue, in which caſe it 
is to ceaſe; and with another annuity or yearly 
rent charge of 3o/. to be paid and payable 
thereout quarterly as aforeſaid, to my ſteward 
Thomas Buoker, during his natural life ; with all 
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which annuities or yearly rent charges, Ido hereby _ 


to my ſaid wife, and 1o the ſaid other annuitants 


charge and incumber all my real eflate, and Igive 


reſpeftively, full power and authority to enter ints £4: 


the ſame, and every part there, and to difirais 


pences attending the recovery thereof but ſo as 


that none of my tenants ſhall be diſtrained for 
more than the particular rent payable by each. 
And ſubjeft to the ſaid annuities, and the remedy. 


provided for recovering them, I give and deviſe 
all my real and freehold eſtate to Richard Town 
| | hend 


for the ſaid annuities reſpectively, and to ſell and 
diſpoſe of the diſtreſſes from time to time, for 
payment thereof and all coſts, charges and ex. 


| 1788. 
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[Jeni and Richard Longficld, Efqrs. and their 


heirs, to the uſe of my brother James Devonſber, for 
and during the term of his natural life, provided 


he makes a leaſe of my houfe and demeſne lands 
of Kilſbanick; Beneenagh, Lackabehy, and. part of 
Haoly.- hill, to my ſaid wife during her life, at the 
pyearly rent of oo. and from the time of his, 
my faid brother's refuſing to make ſuch leaſe, 
or from and after his death, which ever ſhall . 
firſt happen, then to the uſe of my great nephew, 
John Neuenbam, of Maryborough, Eſq; and 

the iſſue male of his body lawfully to be be- 
gotten, he the ſaid John Newenbam, the 
younger, and his iſſue male taking the ſirname- 
and arms of Devonſber, without any other ſir- 


name.” —(Teſtator then limits like remainders 


fucceſſively to Richard the firſt, Henry the ſe- 
- cond, and Abraham the fourth fon, of Jobn 
 Newenhanm, the elder, every of them taking 
his name) And I deviſe and bequeath to my 
faid wife,” 1000]. to be paid to her by my executors 
the day after my death; alſo my coach, horſes and 


carriages of all farts, all ber own and my earing 


apparel and 'ornaments and my linen, glaſs and 
_, ching=ware furniture. And as to my other houſ- 
hold furniture and plate, direct that my ſaid 
truſtees ſhall take an inventory thereof, and 
permit my ſaid wife to have the uſe of them for 
her life, and after her death, they ſhall go with 
my manſion houſe of Ailſbanicł, to ſuch perſon 


as 


Caſes in Parliament. . 
as ſhall be entitled to ſaid houſe, under this 1788. 
will.” —The teſtator bequeathed ſome ſmall pe 
8 5 . . Reeves 
cuniary legacies to his ſervants ; and provided, * 
« And if the reſidue of my perſonal eſtate ſhould © Newe*- 
not be ſufficient to pay my debts and legacies, | 
then I will and direct, that any part of my real 
eſtate in the city or liberties of Cork, or in 
 Mufterry, which my ſaid truſtees ſhall think 
proper, be ſold by them, and the purchaſe mo- 
ney paid to my executors for that purpoſe; and 
laſtly I appoint my ſaid wife to be 17 5 188 exe · 
55 cutrix and reſiduary legatee.” 2 


In July 1781, James Desen died without 
iſſue, whereupon Abraham became ſeized in 
poſſeſſion of his lands and according to the will 
of their father Jonas who had deviſed them to 
James for life, remainder to his firſt and other 
fons in tail male; remainder to. Abraham, for 
life, remainder to his firſt and other ſons in 
tail male, remainder to the heirs male of the 
body of himſelf (Jonas); remainder in tail, in 
contingency, to the daughters of Janet; like 

remainder to thoſe of Abraham ; remainder in 
tail in common to teſtator's (Jonat's) own 
daughters, viz. Sarab Newenham, (grand- mo- 
ther of Richard, and Jun Newenham, other- 
wiſe Devonſber, parties in this cauſe ;) . Marga 
ret Randall; (mother of Mary, and Margaret 
"= wal and rs Ka ee (vote Randall, 


0 all | 
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88 allo a party) remainder to aa 8 Oe 


right heir. 


On the 14th of Other, 3 * De- 
_  wonſber made à codicil to his will, as follows, 
* Whereas ſince the making and publiſhing my 
will, my brother James Devonſber died; I do 
now by this codicil, which is to be taken as part 
thereof, give and deviſe to my wife Mary Devon- 
ſher, and her aſſigns, during her widowhood, 
my manſion houſe and demeine lands of Kilſpa- 
nick, and the other lands mentioned in my ſaid 
will, and now in my own hands and occupa- 
tion. I alſo deviſe to her, during her widow- 
hood, the lands of Balhgliſane, with power to 
make a leaſe or leaſes thereof for the term of 61 
years, at a rent not leſs than 100l. yearly ; and 
that part of the lands of Beneenagh, called the 
Dairy, on which I have lately built a houſe, with 
power. to make a leaſe thereof for the term of 


- G1 years, at a rent not leſs than gol. yearly, all 
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the ſaid lands to be enjoyed by my ſaid wife, 
during her widewhood, free from all incum- 
brances, except the chief rents payable there - 
out; and 1 confirm to her the ſeveral deviſes 
and. bequeſis made 10 her, or in ber ſavo ur, in my 
faid will; and I charge all my lands and tene- 
ments, except the above mentioned, with 1000 


| guineas, to be raiſed thereout and paid to Har- 


— > — — boo. ire nr ren 
l 


2 the * of my nephew Fobn Newen- 
a : ham ; „ 
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Bam; and with the ſum of | 2001. to be raiſed 
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chard: and paid to Robert Reeves of Cork, or mg 


in caſe of his death, to his daughters. | revoke 


the deviſes made in my ſaid will in favour of 


the reverend R. Davies, Samuel! Mitchell, and 
J. S. I direct that the money due to me from 
Savage Frencb, Eſq; and his brothers, or ſo 
much of it as ſhall be ſufficient, be applied to 
diſcharge the debts I contraQed as ſecurity for 


the ſaid Richard Davies. | I further deviſe to | 
my faid wife the lands of Ballyready, during 


her widowhood ; and I direct and impower her 
to make a leaſe to Mr. Fohn Burke of his part 


thereof, for 99 years, at the preſent rent, in- 
ſtead of the term he now has. I alſo deviſe to 


her, during her widowhood, that part. of Be- 
neenagh, now in the tenancy of Thomas Barry, 


and the lands of Ballyda, in the tenancy of F. D. 


and F. B..and dire& and impower her to make 
a leaſe thereof for 61 years, at the preſent rent, 


which I promiſed them, inſtead of their preſent _ 
term; all which lands are to be free from all in- 
cumbrances. And I charge and incumber all ny 


real and freehold eſtates, except the lands before 


named in this codicil, with all the debts I owe * 
A0 


bond, judgment, or other ſpecially ; and dir 


that my executrix ſhall pay my ſimple- contract debts 


and arrears of rent out of my perſonal eftate ; and 


laſtly, I confirm my ſaid will in all 8987 of it, 
not altered by this codicil.” | ; 
„„ Abraham 


again | 
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ſeized at the time of making his will. 
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Abraham Devonſhei being tenant for life of 
the lands come to him upon his brother's death, 
and being without iſſue male, and therefore 
having the next veſted remainder in tail, which 
had.deſcended to him, ſuffered a recovery of 
theſe lands in Hilary term 1781, and thereby 


became ſeized in fee, ſubject to the neee 


of his having iſſue male. 


On the 20th of Hori, 1783, he made a ſe- 
cond codicil to his will, as follows :—** I Abra- 
ham Devonſber, Eſq; make this ſecond codicil 


to my laſt will and teſtament. I deviſe the 


lands of Shandangan and Farranſbeſſary to my 
niece Mary Penroſe, otherwiſe Randall, and to 
the heirs of her body; and I deviſe the lands 
of Labane, as now tenanted by G. D. to my 


miece Margaret Penroſe, otherwiſe Randall, and 
the heirs of her body; and I confirm all my de- 


viſes and bequeſts mentioned in my will and codi- 
cil in favour, of my wife Mary Devonſher. I de- 
viſe to Samuel Mitchell one annuity or yearly ' 


rent- charge of Fol. yearly, during the joint 
lives of him and his brother Henry Mitchel!, to 


be iſſuing out of the lands of N ag | 
Glandelane.”? N 


The lande deviſed in this codicil to the Pen: . 
roſes are part of thoſe of which the teſtator was 


On 
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on his 22d of April, 1780, the teſtator Abra- 


his widow ; Elizabeth Randall, his filter, John 


© Newenham the elder, the ſon of his ſiſter Sarah, 


(which John Newenham died before the hearing 


of the caufe, leaving Richard Devonſher Newen- 


bam his fon and heir) and Mary and Margaret 


Penroſe, daughters of his fiſter Margaret, * 


den at law. | 


gen e ee dead, Ny and Mary 


became ſeized of the lands deviſed to them re- 
ſpectively, and ſhe having proved the will and 
. rodicils, poſſeſſed herſelf of the perſonal affets 
{which were admitted to be more than ſufficient 
| to pay all the debts and legacies) and paid the 
ſimple- contract debts of the teſtatot and arrears 


1788 
ham Devonſber died, without iſſue; leaving Mary, RxxvsL 


1 
EW ENT 
l. 


of rent.— The heirs at law claimed the lands in- 


cluded in the recovery, as having defcended t6 
them, which was admitted in the pleadings. 


The value of them did not appear, but counſel 


admitted, that they were ſufficient 'to' pay the 
2 bond, JO —_ curry debts.” 


The xppeltants, together with thi 


John De vonder, by John Yereker his next 


friend, (exhibited their bill in the Exchequer, 


againſt the other reſpondents, and thereby 
_ prayed, that it might be deemed not only a bill 
on behalf of the plaintiffs to aſcertain the order 


Ca. in 
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in which the teſtator's real eſtate ſhould be ap- 
plied in diſcharge of his judgment and ſpecialty 
debts, but alſo on behalf of the judgment and 
other ſpecialty-creditors, for an account of their 
debts; and to have others decreed a charge in 
the firſt place, on the teſtator's undeviſed real 
eſtate, with payment, or in default, a ſale of a 


competent part of ſuch eſtate, &c. 


Elizabeth Randall, and the reſpondents Sa- 
muel Penroſe, Mary his wife, William Penroſe, 
and Margaret his wife, filed a croſs- bill againſt 
the appellants, and the reſpondents Fobn De- 
 vonſher, otherwiſe Newenham, and Richard De- 
vonſber Newenham, praying to have the rights 
of the parties, under the will and codicils de- 
 clared, and an account taken of the real and 
* perſonal eſtates of the teſtator, and alſo of his 
debts, and that payment thereof might be made 
out of ſuch fund as the court ſhould think pro- 


per; that Mary the widow, might make her 


election of the rent · charge under the deed and 
will, or of that by the will only; ; and that ſaid 
annuity might be paid out of ſuch part of the 
real eſtate as was ſubject thereto, or that it 
might be apportioned, and that the defendants 
(inter alia) might be injoined from diſtraining 
the. lands deviſed to plaintiffs Mary and Marge: 
e — | 


4 a 4 5 
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When the cauſes came to be heard, the 
counſel for the plaintiffs in the original cauſe, 
and the reſpondent John Devonſber, otherwiſe 


Newenham, offered 'to read the depoſitions of 


Robert Reeves, (who drew the firſt codicil, and 


received inſtructions for that purpoſe from the 


21 
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teſtator) - to ſhew that the teſtator's intention 


was, and that he had ſo directed him to draw 
the codicil, that the perſonal eſtate ſhould be 


exempt from all debts, except rent due at his 


death, ſhop-debts, labourer's ounts, and ſuch 
other ſmall debts as would require immediate 
payment out of his perſonal eſtate; and that 


his wife ſnould have the remainder to herſelf: 


—But the Court refuſed to permit this evi- 
dence to be read, and on the 19th of Jul, 


178), pronounced a decretal order, that the 


perſonal eſtate of Abraham Devonſber deceaſed, 


order. 


ſhould be declared ſubject to, and not exempted . 
from the payment of the debts of the ſaid 


Abrabam De vonſber, and it was referred to the 


officer to take an account of the perſonal eſ— 


tate, and how the ſame was applied; alſo an 
account of the debts, funeral expences, and 


legacies; and that all creditors and legatees 


might be at liberty to come before the officer, 
and in their . debts and EE: 


© The reſpondents," the "OP penonsdh 


that the cauſes might be reheard for the opi- . 


a nion 
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dered and decreed, that the former decree 
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nion of the Court out of what part of the real 


eſtate of ſaid Abraham Devanſyer the annuity of 


6ool. provided for the appellant Mary, ſhould 
be paid, or whether the ſame ought to be ap- 
portioned.—The cauſes were accordingly heard 


on the 4th of February, 1788, when it was or- 


ſhould be amended, by decreeing an injunction 


to iſſye to reſtrain the appellants from reſorting 
to the lands of Shandangan, Farranſbeſſary, and 
TLabeu. for payment of the annuity of 6ool, | 


a was . upon ha appeal; that dete | 
deeretal orders ought to be reyerſed ; Firf, be- 
Emmet- cauſe the evidence of Robert Reeves ought to 
have been admitted, not only as evincing the 


intention of Abrabam that this perſonal for- 
tune not ſpecifically deviſed ſhould be exemp- 


ed from the payment of his ſpecialty-debts, but 
alſo as tending to ſhew the amount of his per- 
ſonal fortune at the time of making the e 


of the at of October, 178 l. 


e Becauſe 8 the perſanal for- 


tune of Abraham was or was not to be exempt- 
ed from the payment of the ſpecialty-debts, was 
principally a queſtion between appellants and the 
reſpondent Fohn Devonſher, otherwiſe Newen- 
ham, and the appellants and ſaid reſpondent 
having offered the evidence of Kobers Reeves to 


decide 


Caſes in Parliament. = 
decide that queſtion, did thereby in fact con- 1788 
ſent that the ſame ſhould be read for that pur- TO 
pole ; wherefore' the Court, it is apprehended, again, 
ought to have admitted ſuch evidence to have .. 
been read, as between appellants and reſpon- 


dent Fohn Devonſber, purſuant to luch con- 
ſent. | 


: Thirdly, Becauſe the manifeſt intention of a 
teſtator as to the diſpoſition of his property, 
ought to govern in all caſes ariſing on the con- 
ſtruction of wills; and in this cafe it was the _ 
manifeſt intention of Abraham Devonſher, that 
appellant Mary ſhould have the reſidue of his 
perſonal fortune, not ſpecifically deviſed, exempt 
from the payment. of his ſpecialty-debts. Such 
an intention is apparent from all the circum- 
ſtances of the appellant's caſe, and it is unequ:-⸗- ⁊uͥ 
vocally expreſſed by the words of the firſt codi : 
cil, „I charge and incumber all my real and 
freebold eftate, except the lands before named in 
this codicil, with all debts I owe by bond. judgment, ; 
or other ſpecialty ; and I direct that my exccutrix 
ſhall pay my ſimple. contract debts and arrears of 
rent out of my perſonal eſtate.” '—And from theſe 
words it is plain that the teſtator deſigned his 
real and freehold eſtates as an original, and not 
merely as an auxiliary fund for his ſpecial: 
debts ; for if he intended only to give the ſpe- 
cialty-creditors an 1 8 right of reſorting 
a to 
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to his real and freehold eſtates, ſuch a provi- 
ſion would be palpably inoperative and nuga- 
tory, and therefore and inaſmuch as the appel- 
lant Mary would have been intitled to the reſi- 
due of the perſonal eſtate by the will, indepen- 
dent of the codicil, it is clear that this clauſe in 
the codicil muſt have been inſerted for the pur- 


poſe of exonerating the perſonal eſtate from the 
ſpecialty-debts. By any other conſtruction the 
whole direction is rendered inſenſible and ab- 
ſurd, although the teſtator when he executed 
the firſt codicil, had it manifeſtly in contempla- 
tion to make ſome change with reſpect to the 
diſpoſition of the reſidue of his perſonal for- 
tune, and although under all the circumſtances 
| ſuch change muſt have been intended for the 


benefit of appellant Mary. 


| Fourthh, Becauſe Abraham Se Wang 
ſeiſed in fee of the lands of Shandangan, Far- 


ranſbeſſary, and Lahane, at the time of making 


his ſaid will, theſe lands were thereby charged 
with the ſaid annuity for appellant Mary, and 


though by the laſt mentioned codicil, Abra- 


ham deviſed the lands to reſpondents Mary and 


Margaret, yet in the ſame ſentence he confirms 
all his former deviſes and bequeſts in favour of- 


appellant Mary, he thereby ſo far republiſhed 
his will, and made the lands fo deviſed to reſ- 


pondents 8. and Margaret liable to the an- 


nuity 
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nuity in the ſame manner as by his will they 
had been charged therewith. 


ſiſted that the jointure deviſed by the will of 
Abraham Devonſber to the appellant Mary, 
ſhould affect the lands deviſed by the laſt codi- 
cil in ſaid will to reſpondents Mary and Mar- 
garet reſpectively, as well as the other lands 
charged with it by the faid will; and if the 
Houſe ſhould be of opinion that the [perſonal 
fortune of Abraham Devonſber is exempt from 
and not ſubject to the payment of his bond, 


For the reſpondent John . it was in- 


judgment, and other ſpecialty-debts, then the 
reſpondent Jobn Devonſber inſiſted, that the. 
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lands which the reſpondents: Richard Devonſber 


Newenham, and Margaret and Mary Penroſe 


claimed to be entitled to as the co-heirs at law 
of Abrabam Devonſber, are the proper fund on 
which the ſame ought to be charged; or if the 
Houſe ſhould not be of opinion that ſaid lands 
ought to bear the whole burthen of the bond, 
judgment, and other ſpecialty-debts, it was then 
inſiſted that the lands .deviſed by the ſecond 


codicil to the reſpondents Mary and Margaret 
portion thereof: Hi, As to the variation 
made in the original decree, the teſtator hav- 


ing in the codicil by which he deviſed the lands 


and 


Penroſe reſpectively, ought to bear a juſt pro- 


of Shandargan, &c. to the reſpondents Mary. 
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1788 and 1 confirmed all his deviſes and be- 
+= BY queſts made by his will and codicils to the ap- 
qo pellant Mary ; and having by his will made 
Aan. thoſe lands ſubje& to her annuity of bool. 
equally with the other lands deviſed, the Court 

was not warranted in reſtraining the appellant 

Mary from reſorting to the ſaid lands for a juſt 
proportion of that annuity, more eſpecially as 

by that order reſpondent John Devonſher muſt 

ven. & be materially affected; and the only ground 
Scriv. 358. upon which the Court of Exchequer founded 
this part of their decree, was an admiſſion of 

the appellant Mary in his anſwer, which was 

no evidence whatever upon which to found a 

decree materially affecting reſpondent. 

- k A 12 


Secondiy, If the Houſe ſhall be pleaſed to re- 
verſe the decree ſo far as it declares the per- 
ſonal eſtate of the teſtator to be the fund for 
the payment of all his debts, it will then be a 

' queſtion moſt material for this reſpondent, 
what particular lands will be the fund for pay- 
ment of the judgment and ſpecialty-debts ? 
whether the lands which have deſcended to his 
co- heirs, or the lands which he has deviſed ? 
—0On the part of this reſpondent, it is appre- 
hended chat the lands deſcended are the proper | 
fund. At common law clearly the creditor 
muſt have reſorted to the lands deſcended: to 
the heir the ſtatute of ſraudulent deviſes alters 

oe the 
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the law merely as between creditors or deviſee, 
but does not in any fort alter it as between the F 
heir and deviſee; it is therefore apprehended 


that the lands deſcended muſt, in the event of 


the Houſe reverſing the decree, ſo far as it 


charges the perſonal eſtate of teſtator with his 


judgment and ſpecialty debts, be decreed to be 


the fund liable in the firſt inſtance to theſe debts, 
and that the lands deviſed can only be reſorted 
to in the event of deficiency in that fund. 


Thirdly. But if the Houſe ſhould be of opini- 


on, that the lands deviſed can be conſidered 8 
a fund liable in the firſt inſtance to theſe debts, 


it 18 apprehended, on the part of this reſpond- 


| ent, that the lands deviſed to the reſpondents 
Mary and Margaret mult bear a juſt proportion 
of them, and that in no event the lands to this 


reſpondent can be deemed the fund opt of 


| which alone theſe debts are to be levied, | 


For the reſpondents the Penroſes, it wa | 


urged that the decree ought to be affirmed : — 
Firſt as to that part of the decree which declares 
that the perſonal eſtate was not exempted from 


the payment of debts, it is admitted by the ap- 
pellants, that the perſonal fortune of the teſta- 
tor is more than ſufficient to pay the debrs and 
legacies. . Now the perſonal eſtate is the pro- 


Pr fund for the payment of debts and muſt be 
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primarily applied, unleſs the teſtator by ex- 
preſs words, or words expreſſing a manifeſt in- 
tention, declare the contrary :—this has been 
the uniform language of Courts of Equity in 


Great Britain and Ireland. and under the influ- 


2. Vern. 
568. Talb. 
Ca. 274. 
Vin. abr. ti- 
_ tle Charge, 
E. pl. - 
2 Eq. abr. 
494. 3 Atk. 


202. 1 Cha. 


Ca. 297, 


ence of that principle it has been determined in 


-2 variety of caſes, that charging the real eſtate 


with the debts, or even ſpecifically deviſing the 
perſonal eſtate, is not ſufficient to charge the 
real eſtate in the firſt inſtance, or to exempt the 


perſonal eſtate from the debts. In the preſent 


caſe, there are neither any ſuch expreſs words, 
or expreſſions of manifeſt intention to exempt * 
the perſonal fortune ; on the contrary, the teſ- 


tator has expreſsly declared that his perſonal 


fortune ſhall be firſt applied to pay his debts. 
He has bequeathed to his wife one thouſand 
pounds out of his perſonal eſtate, and he has 


made her refiduary legatee of his perſonal eſtate ; 
the worſt words that could be made uſe of to' 


exempt his perſonal eſtate in' the opinion of 


Lord Hardwicke, the words implying a legatee 


of the refidue after payment of debts and le- 
gacies. | 5 


5 Secondly. There are no words in the will or 
codicil, that give the wife any part of the per- 


ſonal eſtate, but the 1000. and the furniture, 


except the words reſidue and executrix; the firſt 


codicil contains no negative words to exempt 


the 


eſ· 
nal 
ts. 


has 


tee 


ll ot 


per- 
ture, 
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empt 
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the perſonal eſtates from the debts. It does not 
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ſay that the perſonal fortune ſhall be diſcharged d— 


from the debts, it goes expreſsly no further than 
the will, the teſtator therein confirms his will, 
except where altered, and ſo far as the will 
bound the perſonal eſtate to the payment of 
debts; there is no alteration by the codicil. 


To give it the conſtruction contended for by the 
appellants, the greater part of the wh mm be 


revoked. 


Objection. The direction in the firſt codicil; 
that the executrix ſhould pay the ſimple con- 
tract debts and arrears of rent out of his perſo- 
nal eſtate, and that his debts by judgment and 
bond ſhould be a charge on his real eſtate, is the 
principal matter relied on to exempt the perſo- 
nal fortune oppoſed to the expreſs direction of 
teſtator to the contrary, Anſwer. But it is 
probable, this direction was intended merely 


as the manner in which he meant his aſſets - - 
| ſhould be marſhalled, in caſe the perſonal eſtate 


thould prove inſufficient for the payment of all 
His debts, an event which has not happened. 


Thirdly. But taking it in the ſtrongeſt light 
1 for the appellant's, the expreſſion 1 is of doubtful _ 
| conſtruQtion, and where there is doubt there 


cannot be a manifeſt intention, and where na 


| manifeſt intention appears on the face of the 


will 
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will, the perſonal eſtate muſt, agreeable to 


eſtabliſhed and uncontroverted principles of 
equity, be firſt applied. 


Foarthly. The reſpondents who are co-heirs 
and next of kin of the teſtator (were the con- 


ſtruction contended for by the appellant's to 


prevail) would be little benefited by the teſta- 


tor's bounty, whereas the appellant Mary, who 
had no iſſue by the teſtator, and is ſince mar- 


ried, ſhould the decree be affirmed, would be- 
ſides the ſpecific deviſes in the will, have with 


the reſidue of the perſonal fortune, a e 


of Goa a your 


Objection. 
Exchequer ought to have admitted the parol 
teſtimony of Mr. Robert Reeves, to explain the 
intention of the teſtator. 


ing the general uniform rule of all courts as well 


of law as of equity, to reje& all parol evidence 
tending to explain any doubt appearing on the 
face of a will, becauſe were ſuch evidence to be 


admitted, the witneſs and not the teſtator 


would make the will, and this rule which was 
adhered to even before the ſtatute to prevent 
frauds and perjuries, has been ſtrongiy con- 


firmed by the ſtatute. 


Secondly. 


It is inſiſted, that the Court of 


Anſtocer. But it is 
+ ſubmitted on the part of the reſpondents, that 
. ſuch evidence ought not to be admitted, it be - 


Caſles in Parliament. 
Secondly. As to that part of the decree 
which direQs that an injunction ſhould iſſue to 


reſtrain the appellants from diſtraining the lands 


of Shandangan, Farranſbeſſury, and Lahane, for 


payment of the annuity of 600. or any part 
thereof, it is apprehended the decree is well 


founded: — iſt the appellants having made their 


election to take the annuity of 6001, deviſed by 
the will, they mult abide by the will fo far as 


the ſame is not revoked by any codicil. And 
it is ſubmitted, that the teſtator having deviſed 


thoſe lands by the general words, All his 


eſtates,” to the reſpondent Fohn Devonſher, 
other wiſe Newenham, charged with that annui- 


ty; and having by the ſecond codicil deviſed 
thoſe lands to his nieces the reſpondents, the 


codicil is to be conſidered as a revocation of the | 


will in toto as to thoſe lands; ſo as that the de- 
viſes under the former take the lands freed from 
the annuity and all other charges impoſed upon 
them by the latter, or by the firſt codicil. And 


no injury is done to the appellants by this con- 


ſtruction, as it is admitted by them, that the 
lands which, will remain ſubject to the annuity, 


are of the yearly value of 200c0/, 


Objedtion The ſecond codicil confirms all 


the deviſes in his will and former codicil in fa- 
vour of his wife, which ſhews the intent of the 


teſtator that nothing contained in that codicil 
| ſhould 
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1788 ſhould e her rights under the will or co- 
r dicil. Anſwer. Her right is not at all preju- 
. diced, her annuity remains, and the fund for 


the payment of it is amply ſufficient. 


| Secondly. If the conſtruction contended for 
ſhould prevail, there muſt be an apportionment 
of the debts according to the value of the eſ- 

tates deviſed to the ſeveral deviſees ; but it 
ſeems probable, that if the teſtator intended 
that the lands deviſed by the ſecond codicil 
ſhould have borne any part of the burden.im- 
"poſed upon thoſe lands by the will, he would 
himſelf have made that apportionment by charg- 
ing them with ſome particular ſum towards the 
payment of debts, rather than leave that ap- 
portionment to be the foundation of a ſuit at 
law. 


5 Birdly. But it is likewiſe remarkable, that 
John Devonſber, otherwiſe Newenham, the devi- 
fee under the will who ts moſt intereſted in this 
queſtion, has not appealed from this part of the 
decree.. By directing an injunction to reſtrain 
the appellant's from diftraining the lands, de- 
viſed by the ſecond codicil for the annuity, the 
Court has determined that only the lands deviſ- 
ed to him are ſubject to ĩt; and yet he has not 
complained of the Jethirhitiation | in that point. 
And it ſeems W bo that the appellants, 

who 


_& up, op of 
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who cannot ſuffer there being an ample fund 


for the payment of their annuity ſhould appeal 
from a decree 7 which a third perſon only can 
* ed. 


Lord EarLsForT. This appeal i is brought 


from a decree of the Court of Exchequer, 


which depends on the will and two codicils ex- 
ecuted by Abraham Devonſber, I think when 
taken together, they will be very eaſily under- 
ſtood, and that your lordſhips will be ſatisfied 


that the decree ought to be reverſed. The 


grounds of my opinion are theſe :—By the will 


of Abralum Devogſber, in which his wife was 
the principal object, he directs that ſhe ſhall. 


have an annuity of 600. if ſhe ſhould chooſe to 


releaſe a jointure of 2000. per ann. which had 


been made on her by fettlement ; but if ſhe 


ſhould chooſe to retain it, that ſhe ſhould in 
addition to the 2600. per ann. have an annuity | 
of 400). and thus, in the outſet of the will, he 
ſhews a mark of his preference, by giving her 
an option Which of the two to take. In the 
latter part of the will he ſays, And if the re- 


© ſidue of my perſonal eſtate ſhould not be 


« ſufficient to pay my debts and legacies, then | 
< will and direct that any part of my real eſtate 
ein the city and liberties of Cork, or in Muf- 


« kerry, which my truſtees ſhall think proper, 
Vor ML. * be 


” 
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e be ſold by them and the purchaſe money paid 
« to my executor for that purpoſe; and laſtly, 
« ] appoint my ſaid wife to be my ſole execu- 


e trix and reſiduary legatee Next comes the 
codicil of the 14th of Oclober, 1781, by which 
the teſtator recites the death of his brother 


James, and deviſes to his wife certain lands 


therein mentioned during her widowhood, and 
confirms the ſeveral deviſes and bequeſts made 


to her by the will and charges all his lands, ex - 


cepting thoſe deviſed to his wife, with 10001. 


for his grand niece Hariot Newenham, and 
. concludes. with theſe words, all which lands 


are to be free from all incumbrances, and 1 
„charge and incumber all my real and free- 
% hold eſtates, except the lands before named 
“ in this codicil, with all debts I owe by bond, 


judgment, or other ſpecialty, and direct that 
my executrix ſhall pay my ſimple contract 


„ debts and arrears of rent out of my perſo- 
<« nal eſtate.” The next inſtrument is the ſe- 
cond codicil, which is dated the 2oth of April, 
1783; by it he deviſes two denominations of 
lands to his two nieces, Mary and Margaret 
Penroſe, otherwiſe Randa!l, and confirms all 
the deviſes and bequeſts mentioned in his will, 
and firſt codicil in favour of his wife.“ — 
The decretal order of the Court of Exchequer, 
is, that the perſonal eſtate of Abraham Devon- 
ſber, ſhould be ſubject to, and not exempted 

| from 
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from the payment of the debts of Abrabam De- 


v0»ſher, and that an account ſhould be taken of 
the perſonal eſtate, and of the debts, funeral 
expences and legacies. On the 4th of February, 


1788, on a re-hearing, it was directed, that 


the former decree ſhould be amended, by de- 
creeing an injunction to iſſue to reſtrain the ap- 
pellants from reſorting to the lands deviſed by 


the ſecond codicil, for the payment of the ap- 


pan Mary s aunuity of 600l. 


In the argument of this caſe, three queſtions 


have been made. It was inſiſted on, for the 


appellants, that the evidence of Robert Reeves, 


- ought to have been admitted ; that is, parol 
evidence in explanation of a will. But it is 


not neceſſary for me to give any opinion on 
that point, becauſe I think the caſe is ſtrong 


enough without that evidence; in favour of the 


party who ſeeks to offer it. But if it were ne- 


ceſſary to decide on that queſtion, I ſhould be 


inclined to think the Court of Exchequer judg- 
ed right in refuſing it, from the great danger of 
admitting parol evidence to rebut what the ap- 


pellants call an equity, in direct contradiction . 


to the —_ of frauds. 
8 * 


The oth then, is reduced t to two points :— 


iſt, whether the real eſtate ſhall be diſcharged 
from all debts, as well by judgment and ſpecial- 
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e be ſold by them and the purchaſe money Nad 
to my executor for that purpoſe; and laſtly, 
« ] appoint my ſaid wife to be my ſole execu- 
e trix and reſiduary legatee Next comes the 
codicil of the 14th of Oclober, 1781, by which 
the teſtator recites the death of his brother 
James, and deviſes to his wife certain lands 
therein mentioned during her widowhood, and 
confirms the ſeveral deviſes and bequeſts made 
to her by the will and charges all his lands, ex- 
cepting thoſe deviſed to his wife, with 1000ʃ. 
for his grand niece Hariot Newenham, and 
_ concludes with theſe words, all which lands 
are to be free from all incumbrances, and 1 
„charge and incumber all my real and free- 
<* hold eſtates, except the lands before named 
“ in this codicil, with all debts I owe by bond, 
« judgment, or qther ſpecialty, and direct that 
my executrix ſhall pay my ſimple contract 
„ debts and arrears of rent out of my perſo- 
<« nal eſtate.” —The next inſtrument is the ſe- 
cond codicil, which is dated the 20th of April, 
1783; by it he deviſes two denominations of 
lands to his two nieces, Mary and Margaret 
Penroſe, otherwiſe Randall, and confirms all 
c thedeviſes and bequeſts mentioned in his will, 
and firſt codicil in favour of his wife.” 
The decretal order of the Court of ce, 
is, that the perſonal eſtate of Abraham Devon- 
ber, ſhould be ſubject to, and not exempted 
from 
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from the payment of the debts of Abraham De- 


v0»ſher, and that an account ſhould be taken of 


the perſonal eſtate, and of the debts, funeral 


expences and legacies. On the 4th of February, 
1788, on a rehearing, it was directed, that 
the former decree ſhould be amended, by de- 
creeing an injunction to iſſue to reſtrain the ap- 


pellants from reſorting to the lands deviſed by 
the ſecond codicil, for the payment of the ap- 


pellant Mary's aunuity of 600l. 


In the argument of this caſe, three queſtions 


have been made. It was inſiſted on, for the 


appellants, that the evidence of Robert Reeves, 


- ought to have been admitted; that is, parol 
evidence in explanation of a will. But it is 


not neceflary for me to give any opinion on 
that point, becauſe I think the caſe is ſtrong 


enough without that evidence, in favour of the 


party who ſeeks to offer it. But if it were ne- 


ceſſary to decide on that queſtion, I ſhould be 
inclined to think the Court of Exchequer judg- 


ed right in refuſing it, from the great danger of 


admitting parol evidence to rebut what the ap- 


pellants call an equity, in direct contradiction . 


to the ſtatute of frauds. 
R 5 ES Y % 
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1ſt, whether the real eſtate ſhall be diſcharged 
from all debts, as well by judgment and ſpecial- 
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3. ty, as. by ümple contract ?—2dly. Whether 
; — tag the eſtates deviſed to the Penroſes ſhall be ex- 


empted from the payment of the annuity. of 
6ool. deviſed to the appellant Mary ?—The 
Court of Exchequer decreed the affirmative of 
both of theſe queſtions; and I do not think 
that the decree was well founded in . of 
them. 


In the conſtruing of wills, the dive rule 
is, that the intent of the teſtator ſhould'be ob- 
ſerved; and in this will and codicils taken toge- 
ther, 1 think it is very plain. Another rule is; 
that no part of the will, to which meaning or 
operation can be given, ſhall be rejected. If 
the decree of the Exchequer were to remain, 
theſe words © and I direct that my executrix 
* ſhall pay my ſimple contract debts and arrears 
ce of rent out of my perſonal eſtate,” would be 
inoperative ; but 1 conſider them as having this 
meaning,—** that ſhe ſhall pay my ſimple con- 
< tract debts and arrears of rent, and them only, 
i out of my perſonal eſtate, and my judgment 
and ſpecialty debts only ſhall: be paid out of 
* my real eſtates.” The teſtator's wife was the 
grand object of the firſt codicil. His ſituation 
in life had been improved ſince he made his 


will, and he intended that his wife's ſhould allo. 


For that purpoſe he does what any man of com- 


mon underſtanding would do; he directs Nhat 
thole 


{ 
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thoſe who ſhould get his real eftate, ſhould pay 
his judgment and ſpecialty debts, to which it 
was naturally liable. In this particular the 
Court of Exchequer have erred, by taking from 
the reſiduary legatee to pay the fpectalties ; 
whereas ſhe was only liable to pay the fimple 
contract debt. | 


he Court have alſo ordered an account to 


be taken of the perfonal eſtate, and none of the 
real; and as every obſtacle which ſtands in the 
way of juſtice ffiould be removed, I think an 


account ſhould be taken of the real, and not of 
the perfonal, for none of the ſimple contract 
creditors were before the Court, nor was there 
any demand made by them againſt it. It would 
therefore be running the widow into a needleſs 
expence, to deeree à long account of the per- 
ſonal eſtate, if you think the perfonal eſtate diſ- 
charged; but, if you think the perſonal eſtate 


liable to all the debts, that direction was right, 


and there ſhould not be an account of the re- 


alty. 
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As to the order in which the real eſtates 


ſhould be made liable, the deviſed eſtates cer- 


tainly are not to be reſorted to until the de- 


ſcended eſtates ſhall have been all ſpent. 


As 
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As to the injunction which was directed to 


—— jflue, on the amendment of the decree, I think 
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it would be a great injuſtice to let it ſtand. Abra- 


bam Devonſber has charged his entire real eſ- 


tate with an annuity for his wife. Every in- 


ſtant he manifeſts his regard to her; and in the 


ſecond codicil, he confirms to her all the de- 
viſes and bequeſts mentioned in his will and 
firſt codicil. One of them was, that ſhe ſhould 
be at liberty to reſort to the lands deviſed by the' 
ſecond codicil, with the reſt of his real eſtates, 
for the payment of her annuity. And it was 


well ſaid by Mr. Duquery, that though the reſt 
of the lands may be at preſent ſufficient to pay. 
it, they may not be always fo. They may be 
recovered by titlE paramount. Beſides, it may. 
be more convenient to the widow to reſort to 
thoſe particular lands than any other; and 
therefore, there ought not to be an injunction 


to deprive her of this convenience which the 


teſtator meant to give her. 


I therefore move that the decree of the Court. 


of Exchequer may be reverſed, it being the opi- 


nion of the Houſe, that the perſonal eſtate of 
Abraham Devonſher is exempted from the pay- 
ment of all debts by judgment, bond, or other 


ſpecialcy ; and that ſuch debts are charged on 


the real and freehold eſtates ; and that the de- 


ſcended eſtates ſhould be firſt applied in diſ- 
charge 


3 


* 
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charge of thoſe debts; and if they ſhould not | 


be ſufficient, then the deviſed eſtates, which 
are not ſpecifically diſencumbered ; and alſo 
that the order for iſſuing an injunction be re- 


verſed ; and that an account be taken of the 


real and freehold eſtates, ſpecifying which were 
deviſed, and which deſcended, and in whoſe 
hands they have come ; and alſo, an account of 
the debts by judgment, bond, or other ſpeci- 
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Lord CHANCELLOR. I concur in thinking 


that the decretal order made by the Court of 


Exchequer on the th of July 1787, and on the 
4th of A 1788, ſhould be ann | 


The cerfonal eſtate is liable, -i in ih firſt in- 


ſtance, to pay all the debts of the teſtator, by - 


the rules of equity, and by this will of Abra-' 


ham Dewvonſher is expreſsly made ſo. For dy it 
he ſays, © If the reſidue of my perſonal eſtate 


be not ſufficient to pay my debts and legacies, 


< then | direct that part of my real eſtate in Cork 


&« or in Muſterry, ſhall be ſold for that purpoſe,” 
That is as much as if he had ſaid, thoſe parts 


of my real eſtate ſhall not be applied until my 


perſonal property ſhall have been found inſuffi- 


cient ; ſo that in the will every thing is clear 
and explicit. After the making of the will, 


which \ was in September 1777, James De vonſber, 


the 


vy 
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the brother. of the' teſtator, died, and by his 
death a conſiderable acceſſion of both real and 
perſonal eſtate came to Abrabam. He was in 
much greater affluence than he was in 1777. In 
October after his brother's death, in 1781, he 
conſidered what he had by his will done for his 
wife; and probably thought that by making 
her reſiduary legatee, he had given her little or 
nothing; but ſaid, as I am now grown richer, 


the reſiduary bequeſt ſhall be worth ſomething; 


and then he made the firſt codicil, hy which he 
ſays, * 1 charge and incumber all my real and 
e freehold eſtates with all debts I owe by bond, 


judgment, or other ſpecialty, and” (he fays, 


though perhaps it would have been more pro- 
perly expreſſed if he had ſaid © but”) © I direct 
<,that my executrix ſhalt pay my fimple con- 


< tract debts and arrears of rent out of my perſo- 


* nal eſtate. This codicil introduces the queſ- 
tion, which brings this caſe before your Lord- 
ſhips. The Court of Exchequer thought that 
theſe words were not ſufficient to difcharge the 


perſonal eſtate. Several rules have been men- 
tioned at the bar; but they may all be reſolved 
to this ſingly— That the perſonal eftate, being 


primarily liable to the payment of all the debts 


of the deceaſed, muſt remain liable in equity, 


as at law, unleſs it appear to be the intent of 
the teſtator that it ſhoatd be difcharged'; but if 


it be fo —_ that no doubt can remain on the 


- Judge 8 
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fidering the vin, he is ſafisfied that it was the 
intent of the teſtator to exonerate the perſonalty, 


he is bound to give it that conſtruction. I think 


it was clearly the intent of the teftator, in this 
will, to exonerate the perfonafty from the pay- 
ment of his judgment and fpecialty debts ; 


were any doubt as to the firlt point that have 


mentioned, the queſtion concerning that evi- 


dence would be, whether we ſhould admit patrol 
evidence to clear up any doubtful matter appear- 
ing in the will? But on this 1 give no opinion, 


0 


jadge's mind; if; by looking on, and well con- 1786. 
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therefore, there is no occaſion to apitate the 
other queſtion concerning the adrniffidility of 
the evidence of Robert Reeves. But, if there 


for I think there is no doubt on the face of the 


will, that the teſtator intended to diſcharge the 
perſonal property of his een debts and Ove: 
ctalties. LE | 


The bert queſtion is Ether the eſtates de- 


vifed to the Penruſes ſhould be diſcharged of the 
wife's annuity? the wife appears all along ts 
have been the object of the teftator's bounty, 


and when he makes his ſecond codicil, he con- 


firms all the deviſes and bequeſts he had before 
made in favour of His wife, which is as much 


as to fay Though I deviſe theſe lands to differ- 
ent perfons from thofe to whom I Had before de- 
vifed them; yet I do not mean that ſuch variation 

in 


1788. 
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in the diſpoſition of them ſhould affect my wife. 
I therefore think that the order for ifluing the 
injunction ſhould be reverſed alſo. 


Lord PER V. I concur entirely in opinion 


Vith the two learned Lords. The firſt queſtion 


is, Whether the perſonal eſtate bequeathed to 


the wife ſhall be diſcharged from the payment. 


of the ſpecialties ?—The ſecond is, —Whether 


the widow ſhall be reſtrained from reſorting to 
the lands deviſed to the Penroſes ? which ſecond 
point I ſhall confider firſt : It ariſes concerning 
the lands which are the ſubject of the ſecond 
codicil. It is admitted that thoſe lands were 


with others charged with the payment of the 
 Gool. annuity to the teſtator's widow. . Then 


the queſtion is, has the teſtator, by this. ſecond 
codicil, diſcharged thoſe lands. It is ſaid that 


by the deviſe to his two nieces of thoſe lands, 


there is a revocation of the will pro tanto, Sol 


allow—as far as the deviſe goes to give the 
lands to different perſons from thoſe to 
whom they were deviſed by the will. But 
he adds to the deviſe, © And I confirm all my 
« deviſes and bequeſts mentioned in my will 
e and codicil in. favour. of my wife.” 80 far 


as concerns any fayour ſhewn to the wife, it is 
not a revocation of the will, but a confirmati- 


on. There is no doubt the teſtator had it in 


his power to revoke part of his will, and to 
confirm 


— .. RIES. * 25 
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confirm part; conſequently, if it could be con- 


ſidered that the general deviſe of thoſe lands 


had revoked the will in every particular con- 
cerning them, and diſcharged them from the 


payment of the wife's annuity, theſe laſt words 
ſet up the charge again. But the will and co- 
dicil are all to be taken together as one act, and 
as if made at the ſame time; as, if by a will 


one deviſe all his eſtates to a particular perſon, 


and afterwards acquire another eſtate, and if by 


a codicil he bequeath his perſonal eſtate, and 


take no notice of the real eſtate; if the codicil 
be atteſted in the manner directed by the ſtatute, 
to paſs a real eſtate, it is a republication of the 


will, and the intermediately acquired lands will 


tle to them evicted, will you take from the wife 


her right to reſort to thoſe deviſed by the ſecond 
codicil ? If you reſtrain her from reſorting to 
thoſe lands, you do not confirm all the bequelts 


in favour of the wife. 


The other point e the verſonal 
eſtate ſhall be exonerated from the payment of 


the judgment and ſpecialty debts. Parol evi- 
dence has been offered to clear up the doubts 
that ariſe in the firſt codicil. Though it be not 
abſolutely neceſſary to conſider whether that 
evidence be admiſlible, yet I think I am called. 

| on 


paſs by the general deviſe in the will. Suppoſe _ 
the value of the other lands reduced, or the ti- 
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1788. on to give my opinion; and 1 tak; it ought 
— not to be received. It is ſaid that parol evi- 
A dence may be admitted to rebut an equity ariſ- 


ing on the will, and feyeral caſey have been 
cited where that doctrine was held. That mat- 


ter had been carried great lengths, and threa- 


tened to let in all the miſchiefs that were in- 
tended to be prevented by the ſtatute of frauds. 
It received a confiderable check by the cafe of 
Sehoyn and Brown. Since that, there has 
ſearcely been an inftance of it, But admitting 
that parol evidence may be received to rebut an 
equity what ſort of equity? It is that which 
from the conſtitution of a will, and the intent 
of the patty, ariſes by the rules of equity con- 
trary to the rules of law; as the cafe put by 
the Solicitor General, where a man having 2 
perſonal | eſtate,” makes a will, and appoints art 
executor. By the appointment of the execu- 
tor, by tlie rules of law, he gives the refidue 
to him. But if the teſtator bequeath a partieu- 
lar part to him, equity raiſes a preſumption, 
that he did not mean that the executor ſhould 
have the whole: In order to rebut that equity, 
- parol evidence has been allowed, - becanfe the 
ruled of equity militated againſt that of the law, 
which would give the whole reſidue to the exe- 
cutor. But how does that apply to the preſent 
caſe? According to the rules of law, all the 
* are * chargeable on the perſonal 
8 eſtate, 
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eſtate, and there is no equity which contra- 


19588 


diQs it. Therefore, it is not to rebut an equity Y 


that the evidence is offered, which is argued as 


the ground for admitting it. No: It is to give 
a conſtruction contrary. to the general rule, both 
of law and equity, and not to rebut an equity 


contrary to'the rule of law. 1 therefore think 


the Court of Exchequer was right in veg to 
—_ the evidence. 


8 to the queſtion-—Whether the; 1 


is to be exonerated from the payment of che 


debts, excepting the ſimple- contract debts and 


arrears of rent? It is admitted that it is not ne. 


Rrzves ; 
againft 

Newens ' 

HA. 


ceflary that there ſhould be expreſs words to 


diſcharge the perſonal eſtate ; that the intent 
of the teſtator is ſufficient, if it can be collected 
from the will; not indeed as againſt creditors; 
but againſt the heir at law, or deviſee. What 
is the conſtruction of the firſt codicil? Let any 
man of common ſenſe read it, and think what 


it can mean. He can form as good a judgment 


of it as the ableſt lawyer. Take the codidil b/ày 


, itſelf, was not the teſtator ſhewing his attach: 
ment to his wife ?—He had gotten an addition 


to his fortune, and therefore he dire&s, that all 
his real eſtate ſhall be charged with his ſpe- 


cialty-debts, and in the ſame breath direQs that 
his perſonalty ſhall be charged with thoſe by 


ſimple- contract. Would not any one ſay, he 
| has 
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1788 has made two funds for the payment of the dif- 
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—ferent kind of debts, and one ſhall not be ſuf- 


fered to run in upon the other? But connect 
the codicil with the will. By that he had made 


bis perſonal eſtate liable to all his debts, and 


gave an auxiliary fund in caſe it ſhould not be 
ſufficient. But when he had gotten an increaſe 
of property, he then by the codicil revokes that 


part of the will by which he had, made his per- 


ſonal eſtate liable to all his debts, and inſtead 


of that, makes it ſubje& only to the ſimple con- 


tract debts and arrears of rent. It is like the 
caſe put by Mr. Duguery, of Walker v. Jack- 


fon (c), where a man had made his will, and 
a year afterwards, in his own hand, wrote, 
And I give and deviſe to them” (whom he 
had made his executrixes) Hall my perſonal 


«eſtate not herein before deviſed,” and then 


executed his will again, in the preſence of three 
witnefſes. Lord Hardwicke ſaid, this is infi- 
nitely ſtronger than if he had originally made that 
part of his will.— Therefore I have not a doubt 


that the intent of the teſtator was to exempt the 


perſonalty from the. ſpecialty-debts. Conſe- 


quently I think that that pe of the Om 


5 ſhould be reverſed. 


The 


ES (c) L Wilſ. 24. 2 Ath, 624. 


(a 


Caſes in Parliament. 


of ſaying any thing as to the deſcended or de- 
viſed eſtates; they therefore went no farther 
than to order an account to be taken of the per- 
ſonal eſtate, as they thought that was ſufficient. 
But if your Lordſhips be of opinion that the 
perſonal eſtate is not liable, it will be neceſſary 


for you to direct out of what fund the ſpecialty- _ 
debts ſhall be paid. The decifion of Galton v. 
Handcoc (d), has never been ſhaken. It was 
_ almoſt exactly in point. I therefore think that 


the ſpecialty-debts ſhould be charged in the 


firſt place on the lands deſcended. Though 
this queſtion has not been touched on by the 
Court of Exchequer, and though perhaps it may 


be thought premature to make any order as to 
it, until that Court ſhall have made a decree 


upon it. I nevertheleſs think it proper that 


the decree of this Houſe ſhould embrace that 
part of the cafe; for the original bill had pray- 


ed that the judgment and ſpecialty-debts ſhould - 


be decreed a charge on the deſcended eſtates, 


and the croſs bill alſo prayed that an account 


of the debts might be taken, and that they 


might be paid in ſuch order, and out of ſuch 


fund as the court ſhould think proper. As the 


Court of Exchequer ought to have decreed that 
| 85 the 
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perſonalty liable, were not under the neceſſity > 
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88. the judgment and ſpecialty- debts ſhould be paid 


out of the real eſtate, ſo ſhould they have de- 
creed out of what part of it they ſhould be paid. 


— As they have omitted to do that, we are bound 


to ſupply it; for if the Court below have not 
made a proper decree, it is the duty of your 
Lordſhips, as a Court of appeal, to decree 
every thing which the inferior Court 2 to 
ave done. 


It was OxDeneD and ApjonesD, that the 
order or decree of the Court of Exchequer of 
the 17th day of July, 1787, be reverſed, it be- 


ing the opinion of the Houſe, and fo adjudg- 


ed, that the perſonal eſtate of Abraham Devon- 
Her is exempt from the payment of all debts 
of the faid. Abraham by bond, judgment, or 
other ſpecialty; and that ſuch debts by bond, 
judgment, or other ſpecialty of the ſaid Abra- 
bam Devonſher, are a charge upon his real and 
| freehold eſtate, and ought to be paid out of 

the ſame in manner following, viz. out of the 


real and freehold eſtates deſcended from the 


faid Abraham Devonſber, to and upon his heirs 


at law; and in caſe of any deficiency therein, 


out of his real and freehold eſtates deviſed, and 
not expreſsly diſcharged therefrom by the ſaid 
Abraham, by his will and codicils, or one of 
them, And it was alſo ORDERED and AD- 
JUDGED, that the ſaid order or decree of the 


i 


2 
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ſaid Court, of the 4th day of February laſt, or- 


dering and decreeing that the former decree 


ſhould be amended by decreeing an injunction 
to iſſue, to reſtrain the appellants from refort- 


ing to the lands of Shandangan, Farranſbeſſary, 


and Lahane, or any part thereof, for payment 
of the appellant Mary's annuity of bool. or any 
part thereof, be reverſed. And it was further 


ORDERED, that the chief remembrancer of ſaid 


court, or his deputy, ſhould take an account of 


the real and freehold eſtates of the ſaid Abraham | 
Devonſber, of which he died ſeized, and of 


what the ſame did or doth conſiſt, and the 
value thereof reſpectively, diſtinguiſhing the 


real and freehold eſtate deviſed by the will and 


codicils of the ſaid teltator, and the lands of 
which the ſaid Abraham Hevonſber died ſeized, 


not comprized in his ſaid will and codicils, and 


which deſcended to his [heirs at law, and that 
the chief remembrancer, or his deputy, do en- 
quire and ſet forth, into whoſe hands the ſaid 


real and freehold eſtates have come, and in 


whoſe hands they now are; and that he do 
alſo take an account of the debts due by the 
ſaid Abraham by bond, judgment, or other 
ſpecialty. And it was further OxbRRED, that 
ſubject to the judgment and order of the Houſe 
as aforeſaid, the ſaid cauſe be remitted back 


to the ſaid Court of Exchequer, to proceed 


therein, and to do as ſhall be juſt. 
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be ſold un- 
der a de- 
cree of fore- 


The Court 
of Exche- 
guer refuſe 
to ſet aſide 
that order 
upon the 
application 


of a third 


perſon. — 
The order 
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Tales in Parliament. 
THOMAS CROWE, Eſq; Appellant. 


JOHN HALLIDAY, wo 
Halliday, Sir John Dante, 


William Mackworth Praed, i 


Foſeph Saunders and Daniel 
en J 


April 2d, 1788. 


ROBERT CROVFE, by leaſe and releaſe, 
bearing date reſpectively the goth of April, 


and 1ſt of May, 1177, in conſideration of 


30,0001, conveyed in mortgage unto Fohn 
Parker and David Tyrie, their heirs and aſſigns 
for ever, the town and lands of Nutfeld, with 


| ſeveral other lands in the county of Clare, and 


covenanted that he ſtood ſeized in fee of the 


premiſſes, and had ſufficient power to make 


the ſaid grant. 


David Tyric being indebted to the reſpon- 
dents who were bankers in London, in a ſum of 


10,000l. propoſed, that if reſpondents would 


advance a further ſum of 2000l. and take an 
aſſignment of the mortgage, with Tyrie's own 


collateral ſecurity for the whole, the mortgage 
— ſhould 


1 
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ſhould be aſſigned to the reſpondents as a ſecu- 


Tity for both ſums, and that Robert Crowe and 


Jobn Parker ſhould join in the aſſignment. 


This propoſal being accepted of, deeds of leaſe 


and releaſe, bearing date 2th and 28th of 
July, 1777, were accordingly executed. 


The ſum ſecured by this mortgage not being | 


paid, and the reſpondents diſcovering that Ro- 
bert Crowe had but an eſtate for life in the 


lands, they on the 11th of June, 1779, filed a 


bill in the Zxcheguer, againſt Robert Crowe, 


Jobn Parker, and others, praying an account 


and forecloſure, and that a receiver might be 
appointed, to receive the rents and profits of 


the mortgaged premiſſes. The defendants in 
their anſwers admitted the mortgages, but Ro- 
bert Crowe alleged that the mortgage of the 
firſt of May was executed for particular private 


purpoſes of his own, and for a nominal, not a 
real conſideration of 30, oool. 


On the 27th of February, 1982, Nubert Crowe | 


filed a croſs-bill, Sanger that the mortgage and 
aſſignment to the reſpondents might be ſet 
oY for fraud :—The reſpondents anſwered 

this bill, and having obtained liberty to pro- 


ceed on the original cauſe, —on the 16th of 


July, 1787, applied to the Court of Exchequer, 


that a receiver might be appointed, purſuant 


E 2 to 
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to the prayer of the bill:—A conditional or- 
der was obtained, and on the 27th of Febru- 


ary, 1788, Robert Crowe ſhewed cauſe againſt 


the order, but the cauſe ſhewn was diſallowed, 
and the order made abſolute. 


On the 8th of March 1780, Anne Evans and 


William Putland filed a bill in the Exchequer, 
for the forecloſure of a mortgage of the ſame 


premiſſes, alleged to have been executed to 
Anne, by Robert Crowe, on the firſt of Ne- 
vember, 1116.—The reſpondents were not made 
parties to this bill, under which a decree was 
obtained for a ſale of the lands on the iſt of 


June 1786,—they were accordingly ſold on 


the 14th of June, 178), for 1800l. to Edward 
Carroll, who was attorney for Robert Crowe, 
and alſo for the appellant.— The reſpondents 


on the 14th of November, 1787, by a truſtee 


bid 1950l. for the lands; and on the 19th of 
the ſame month, Edward Carroll obtained an 
order to ſet aſide this laſt bidding:—On the 
th of December in the ſame year, the reſpon- 
dents applied to ſet aſide the order of the 19th 
of November, and to eſtabliſh the bidding of 


their truſtee, or that the lands might be ſet 


up again.—This application was made as well 


in the cauſe inſtituted by reſpondents againſt 
R. Crowe, as in the cauſe inſtituted by Put- 


land 
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tend and. wife; and an order was granted un- 


. cauſe. 


| On the 12th of December, 1787, Edward 
Carroll, and alſo the appellant, Thomas Crowe, 


as a third perſon, who was no party in Put- 


land*s cauſe, ſhewed cauſe againſt the order of 
the 5th of December, ſtating that the appellant 
was an incumbrancer prior to the reſpondents. 
—The Court ordered the lands to be ſet up 
again, and they were advertiſed to be ſold on 


the 6th of March, 1788, before which day, to. 


wit, on the 27th of February, 1788, the appel- 
lant cauſed application to be made, as a third 


perſon, to ſet aſide the order of the 12th of 
December, and to reſtrain the proper officer 


from ſelling the lands, he, the appellant, hav- 
ing paid off the entire of Putland's mortgage, 
obtained an aſſignment thereof, and alſo of the 
decree of forecloſure; but the Court of Ex- 
chequer were pleaſed to permit the order of the 
12th of December to ſtand, by declining to 


make any rule upon the application made to 
them. 


The appellant conceiving that the order of 


the 25th of February, 1788, was erroneous, in 


not ſetting aſide the order of the 12th of De- 
cember, 1787, and that he was much injured 
thereby, appealed therefrom, and ſought to 


have 


M. Finu- 
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1788 have it reverſed, varied, or altered. Fit, The 
IE appellant having become the aſſignee of- Wil. 
. liam Putland, and Anne his wife, who were the 
pay. original owners of the mortgage, was thereby 
inveſted with every right of ownerſhip, and 
every diſcretionary power which William Put- 
land and Anne his wife had and poſſeſſed with 
reſpect to the mortgage and decree thereon, 


peter: to their aſſignment of ſame to him. 


Secondly, The appellant's other debts, which 
affected the lands, were in conſequence of the 
aſſignment connected with the mortgage- debt 
aſſigned to him, and all demands thereby be- 
came in the hands oſ the appellant, altogether 
one conſolidated debt, not liable to be di- 
vided or ſeparated, but at the of the 
appellant. 


| Thirdly, The appellant, thus Gee, 
; ought not to be compellable againſt his conſent 
in a ſummary way, by motion, to go on to a 
ſale of the lands comprized in his aſſigned mort- 
gage and decree, by the reſpondents, who were 
no parties in the cauſe in which the decree was 
had, whoſe demand was in a ſtate of litigation, 
and impeached as fraudulent. 


| * For the reſpondents it was ſaid that the or- 
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| cauſe the ta ought not to be coli 
to appeal againſt the order, as a third perſon 


intervening, pending Putland's cauſe, to which 


the appellant was no party. 


Secondly, Becauſe it appears, that if the ap- 
pellant had acquired any aſſignment of Put- 


1788 
— 
Crowe 
3 
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land's decree, or of any other incumbrance af- 


fecting the mortgaged premiſſes, the ſame was 


acquired ſubſequent to the order of the 12th of 


December, 1787, and . conſequently he ought 


not, coming in pendente lite, to ſtand in a more 


advantageous ſituation than the ſaid William 
Putland, or thoſe other perſons under -whom 


(if any) the is a8 Guns, would Nove 


done. 


Thirdly, Becauſe though the ny dy his 


petition of appeal grounds his right and cauſe 


of appeal upon the aſſignment of the decree ob- 


tained by William Putland and wife, and upon 


that only, he did not lay before the Court any 


matter to ſhew that he had any intereſt therein, 


or paid any conſideration for ſuch aſſignment. 


Fourthly, Becauſe, from the. general com- 
plexion of the appellant's caſe, it appears ma- 


nifeſtly that there is a colluſion between him 


and Robert Crowe, the mortgagor, to defeat the 
_ reſpondents in the recovery of their demands. 
And 
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And ffthly, This colluſion is obvious, by 
the appellant's oppoſition to the ſale of the 
mortgaged premiſſes, inaſmuch as by ſuch ſale 
he mult, if a real and prior creditor, be ſatis- 
fied the ſum due to him, ſo far as the mo- 
ney to ariſe by ſuch fale ſhall turn out ſuffi- 
cient for that purpoſe ; whereas, by oppoſing 
the ſale, he poſtpones the payment of his de- 
mand, though his having voluntarily taken an 
aſſignment or aſſignments of the incumbrance 
or incumbrances now ſet up by him, is evi- 
dence that he conceived the premiſſes were at 
all events a ſufficient fund for ſatisfaction of 
all the incumbrances claimed by him; and 
conſequently he cannot be preſumed, from 
this conduct, to have ated for himſelf ; but, 
on the contrary, as an inſtrument and vides 
for Robert Crowe, to retard and defeat the ref. 
pondents, who are fair creditors for 14, 200l. 
and whoſe demands muſt give precedence to 
the appellants, ſnould he be able to eſtabliſh 
the reality and priority of his incumbrances; 
but which may be loſt by the death of Robert 
Croue, ſhould the ſame happen pending the 
preſent litigation. 


It was OnpbExED and Apjo pop that the 
appeal be diſmiſſed, and the order complained 
of affirmed.— And it was further ordered that 
the appellant ſhould pay to the reſpondents 

100]. 


at 
ifs 
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100l. for their colts in reſpect to the ſaid * 


peal. 


Note, A petition had been preſented on the 
part of the appellant, praying that he 
might be permitted to withdraw his ap- 
peal, or that the hearing thereof might be 
adjourned :—this petition was rejected, and 


the cauſe was called on, but no counſel 
appearing for the appellant, the order was 


affirmed.—I have however inſerted the 

reaſons which were annexed to the print- 

ed caſes, as the arguments of counſel, 
though no counſel were heard. 


ROBERT 
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ROBERT CROWE, Eſq. Appellant. 


JOHN HALLIDAY, Simon Hal. 
liday, Sir John Dantze, Bart. 


Caſe 24. William Mackworth Praed, Jo-\ Reſpondts. 


fepb Saunders, and Daniel Ha- 


milton, 
| April 2d, 1788. 


ROBERT CROME, the defendant in the 
forecloſure cauſe, as ſtated in the preceding 
caſe, brought this appeal from the order of the 
Court of Exchequer, bearing date the 27th of 
February, 1788, by which a receiver was ap- 
pointed to receive the rents and profits of the 
lands in the pleadings mentioned. 


It was contended that the order ought to be 
reverſed, varied, or altered, for that a receiver 
can only be appointed on ſome admiſſion in the 
** anſwer of a mortgagor, where the mortgage is 
ſubſiſting, and an arrear of intereſt due; but 
in this cauſe the anſwer denied the legality and 
juſtice of the mortgage, . and impeached the 
{ame in 1 the moſt pointed and unqualified terms, 

and 


Caſes in Parliament. 


and denied that any thing was due thereon to 
the . 


For the reſpondents it was ſaid, that the 
appeal was merely for delay, and that the or- 
der ought to be affirmed with coſts, becauſe it 
was manifeſt that after giving credit to the ap- 
pellant for the ſum of 2000]. paid to the reſ- 
pondents in the month of April, 1781, the 
ſum of 14, 200l. remained due to them upon 
the foot of the mortgage for 12, oool., and that 
even if the appellant was not tenant for life of 
the mortgaged premiſſes, they are but a ſcanty 
ſecurity for the reſpondents' demand alone; 
but it appearing that the appellant is bare te- 


nant for life, and that there are conſiderable 
incumbrances claimed by other creditors, prior 


to thoſe of the reſpondents, and it not appear- 
ing that ſuch prior creditors complain of rhe 


it. is equitable and juſt, that for the preſerva- 
tion of the fund, and for the ſafety of all inte- 


pointed, and the order affirmed. 


It was ORDRRD and ADJuDceD that the 
appeal be diſmiſſed, and the order therein 
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order, and that ſo conſiderable à ſum is due, 


reſted parties, that a receiver ſhould be ap- | 


6 Jour. 
213, 


complained of affirmed, and that the 1 ; 


ſhould pay 100l. coſts. 


THOMAS 
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The defend - 
ants in a 
cauſe on the 
equity ſide 
of the Ex- 
chequer had 
obtained 
time to an- 
ſwer,— 
within that 
time a plea 
was filed 
upon oath: 
—the court 


5 


ſet aſide the 


plea; that 
order re- 
verſed. 
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THOMAS MITCHELL, and 


JAMES ANDERSON, 


MARTIN SUTOR, 


April 8th, 1788. 


5 Appellants. 


Reſpondent. 


THE appellants were merchants reſident in 
Dublin, and had for ſome time traded with the 


reſpondent, a merchant reſiding in the iſland of 


Grenada: — In 1786, the reſpondent claiming 
a large balance againſt the appellants, brought 


an action of afſumpfit in the King's Bench of 
Ireland, laying his damages at 5oool. 
pellants pleaded the general iſſue and gave no- 


The ap- 


tice of a ſet off. Upon the trial a verdi& was 
had, by conſent, for the reſpondent for a ſum 
of 2500]. ſubje& to the award of the Ouze! 


Galley club. 


This club accordingly made an award, which 
together with the conditional verdict was ſet 
aſide by the Court of King's Bench, and a new 
trial was had on the'14th of February, 1787, 
when the reſpondent obtained a verdict dor 


1221. 68. £d. 


On 


ts. 


at. 


 Cales in Parliament, 


On the 7th of Fuly, 1787, the reſpondent 
filed a bill in the Court of Exchequer, charging 


that he had diſcovered ſeveral miſtakes which 


were made upon the trial, that ſeveral of the 
jury acknowledged they had committed errors in 
taking the accounts, upon which they had 
founded their verdict, and particularly that they 
had in ſeveral inſtances given the appellants cre- 
dit for ſums of money, as of Iriſh currency, 
when they ſhould have been credited only as of 
Grenada currency ; that reſpondent had ſubſe- 
quent to the trial received authentic documents 
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againſt 
SUTOR. 


diſproving ſeveral of the credits claimed by and 


allowed to the appellants on the trial, and he 
prayed by the bill, that the appellants might 
view in-the hands of his agent ſuch letters, ac- 


counts, and writings as ſhould be exhibited to 


them, and that a fair account might be taken 


upon the foot of the dealings between the appel- 


lants and the reſpondent, and a fair and juſt 
balance ſtruck on the taking of ſuch account. 


On the 12th of July, 1787, the appellants 
entered an appearance to this bill, and on the 


24th of November, 1187, they obtained an 
order for time to anſwer till the firſt day of the 


then next Hillary Term, and it was further or- 


dered, that the appellants ſhould rejoin and ap- 


pear gratis on the hearing. —On the 7th of Janu- 
ary, 1788, the appellants ſerved a notice, that 
| they 
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they would attend to view ſuch papers as ſhould 


r exhibited to them, as required by the bill ; 


againſ} 
SUTOR, 


they accordingly attended the next day and 
viewed, peruſed and indorſed a great number of 
accounts, -letters, and other papers nnn. 
to them. 


The appellants within the time lowed for an- 
ſwering, filed a plea upon their oaths as to part, 


and anſwered as to part of the faid bill ; that is 


to fay, as to the accounts and relief prayed by 
the bill, they pleaded and ſet out the action and 
declaration at law, the plea, the iſſue and no- 
tice of ſet- off given, the trial and verdict; and 
in their plea aver red that all matters of account 


ſought by the bill, were laid before the jury in 


evidence, and were duly, fairly, and fully 


ſtated and ſettled by them; that the appellants 


were ready to pay the coſts and damages at law, 
which they tendered by their plea: this they 


- inſiſted was a bar to the relief ſought, and as to 
the errors and miſtakes charged to have been 


made by the jury in ſtating the account, and the 
reaſons ſuggeſted to impeach the verdi they 
filed an anſwer. 


This plea was ſet down to be argued on the 
gth of February, previous to which day, the 
reſpondent ſerved a notice, that when the plea 
ſhould come on to be argued, he would move to 

ſet 


e to 
ſet 
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c ſet it aſide, the appellants having obtained the or- 


der of the 21ſt of November, and having filed 
the ſaid plea without the leave, and contrary to the 
rules of the Court, which motion was to be 
grounded on the bill, the plea, the order of 
24th November, and an affidavit made by the 


reſpondent, ſtating the fact of the appellants 


having received the exhibits and taken abſtracts 
of them, that ſeveral of the ſaid exhibits were 


ſent to him from Grenada, and received by him 


after the trial, that he had heard and believed 
that the anſwer of the appellants had been 
drawn and ſettled by counſel before the viewing 


of the exhibits, and that from the information 


they received from the ſaid exhibits of the 
proofs reſpondent would be able to make in the 
cauſe, they had, inſtead of ng the bill, 
filed a * 


On Saturday the gth of February, when the 
plea was called on to be argued, the motion 


founded on the notice was made, and the court 
ordered the plea to be ſet aſide with coſts.— 
The appellants counſel then prayed time to an- 
ſwer *till the firſt of the next term, which was 


granted of courſe, but the appellants attorney 
afterwards applied to the officer to vacate this 


order, which the officer refuſed; —an applica- 


tion was,made to the reſpondent's attorney, to 


conſent that it ſhould be vacated, who _ 
a o, 
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alſo, upon the ground that it prevented him 


from entering proceſs. In anſwer to this, the 


appellants agreed to let him enter proceſs, but 
the propoſal not being acceded to, the order for 


time to anſwer remained unvacated. 


"Fl 


A. Wo 
a 
M. Smi 


7 


On the 20th of March, 1788, the appeal 


was lodged, and the appellants ſubmitted, that 
tha order obtained for time to anſwer, being 


made ſolely for their benefit, they had and 


have a right to vacate the ſame as of courſe and 


ought to have been allowed upon their applica- 
tion to have done ſo, and that after the conſents 


given, -it ought to be deemed and taken to be 


vacated. And they ſubmitted that the order of 
the gth of February, 1788, whereby the appel- 
lants plea was ſet aſide with coſts, ought to be 
reverſed :—Fir}t, becauſe the plea is not a mere 


dilatory, but contains a juſt and reaſonable de- 


fence founded on the merits; to wit, an ac- 
count ſtated and ſettled in the moſt folemn man- 


ner, and afterwards ratified and affirmed by 


the act of the reſpondent himſelf, which plea 


By theprac- 


ticeofcourts 


of equity 
when time 


is given to 


is filed upon the oath of the appellants, and is, 


it is ſubmitted, within the meaning of the 
rule of the 24th of November, giving time to 
anſwer, and it has ever been the practice of 
Courts of Equity, that when time to anſwer is 

granted, 


anſwer, the party may file a plea, verified by oath. 


LY TT 1 es 


|. 


in- 


lea 


the 
to 
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granted, the party may file a plea verified by 
. 


Secondly. That part of the order of the 24th 
of Navember, 1787, which directs that defend- 
ants do rejoin and appear gratis on the hearing, 


is not inconſiſtent with, and did not become | 


nugatory on filing ſuch a plea, for if the reſ- 
pondent had replied to the plea, the appellants 
muſt have rejoined, and when the cauſe ſhall be 


brought to a hearing, the appellants muſt ap- 


pear gratis under the uſual ſanction. 


| Thirdly. That if a es be an anſwer within 


the meaning of the order of the 24th of No- 


vember, the motion founded on the notice of 
the 5th of February, to ſet aſide the plea for 
thoſe cauſes only, ought to have been refuſed. and 


the matters contained in the affidavit of the 7th 
of February, even if they had been pointed at in that 


notice, could not have laid any ground for ſetting 


aſide the plea, as in ordinary caſes a defendant 
by viewing exhibits at the requiſition of a plain- 
tiff, is not thereby precluded from filing a plea, 
or thereby bound to make any particular ſort of. 
defence, and [the exhibits ſtated in the bill and 


referred to by the bill, are thereby made a part 


of the bill itſelf; but in this particular cale the 


Vol. II. F ͤ;à—uiꝛ 


1 a) Vid. Meſel. 207. pl. 116. i Fern, 275. 1 Har. Proc. 384- 
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1788. reſpondent did not and could not ſuſtain any t. 
Wend prejudice, or the appellants gain any advantage te 
geit by viewing the exhibits, becauſe the exhibits a 
ZOO required to be viewed by the bill, were letters, ec 
receipts and writings therein before mentioned ani | 

thereby referred to, and fo the pretended diſco- 
very in that affidavit, intimated to have been de 
firſt made on viewing exhibits, muſt have been u} 
before that time made by the bill itſelf ; and or 
farther it is obfervable, that the bill does not an 
charge or infinuate that any paper, letter, re- ſw 
ceipt or writing touching any of the matters co 

in bill, have been ſent to reſpondent, or by 

him received from Grenada, after the trial at 
law in the bill mentioned. as 
| | ori 
B. Buren. The counſel for the reſpondents ſubmitted po 
bog woo that the order of the gth of February, was un- 10 
der all the circumſtances a juſt and equitable or- "Ih 
der, and agreeable to the rules and'praQtice of "M 
7 courts of equity, and that the order ought to col 


be affirmed and the appeal diſmiſſed with coſts: 
Hit, becauſe when a defendant has neglected © 7 
to anſwer a bill in the ordinary time allowed by this 
te rules of the court and is obliged to apply the 
upon notice and by counſel to the favour of led; 

; the court for further time, it is merely diſere- his 
tionary in the court whether it will indulge ſuch tric 

a defendant with further time or not. And that cau 
diſcretion being guided by principles of equi- ord 
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to fuch terms as will tend to ſpeed the cauſe, ene 
and compenſate the plaintiff for the delay grant- axcivf 


Buro. 


ed to the e. 


Secondly. Becauſe pleas generally tend to 


delay the hearing of a cauſe, and therefore 


upon the true ſpirit and conſtruction of ſuch 
orders as that now appealed from, the defend- 


ant after obtaining ſuch an order, "ſhould an- 


ſwer, unleſs upon a ſpecial application, the | 
court fhould give him leave to * 


Thirdly. Becauſe ach a plea is e 
as an anſwer within the meaning of common 
order for time to anſwer where terms are im- 
poſed on the defendants, yet it never was held 
to be ſo in any inſtance where terms ſuch as are 


in the preſent caſe were impoſed, and it would 


be utterly inconſiſtent with thoſe terms ſo to 


conſider it. 


Fourthly. Becauſe the filing of the plea in 
this caſe was manifeſtly an idea taken up by 
the appellants aſter they had obtained a know- 
ledge of the reſpondent's proofs by the view of 


his papers on the 8th of January, and was a 
trick contrived to delay the hearing of the 


cauſe, and to evade the true meaning of the 


hoop of the * of November, although they 


F 2 had 
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1788. had themſelves underſtood that order as an order 
Su; for time to anſwer merely, until they had viewed 
gere. the ſaid exhibits. 


Fifthly. Becauſe the appellants have them- 

ſelves waived every objection to the order 

Which they now appeal from, by obtaining a 
ſubſequent order for further time to aniwer. 


6 Jour. 216. But it was OrDeRED and ADJUDGED 

| that the order of the Court of Exchequer of 
the gth of February, 1788, in the appeal com- 
plained of be reverſed, 


p WAR 


AR 
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EDWARD DEANE FREE. 
MAN, Eſq. executor of 
Jane Freeman, widow, de- 
ceaſed, who was deviſee and 
executrix of William Free- | ü 
man, Eſq. deceaſed. | 


Appellants. 


- JOHN BOYLE, Eſq. - Reſpondent. 
| April 8th, 1788. 


JOHN LORD KINGSTON being ſeized in 


fee of the lands hereinafter mentioned, by in- 
denture, 14th May, 1669, demiſed to Jobn 


Freeman, deceaſed, by the following deſcripti-, 


on: * In the North Weſt end of K/vally- 


vorieby, including Knockardgeaty, Knocknanimy, 
Kildinane, Knaghall, Tulladuffe, and Liſnogrea- 
ny, part retrenched by George Mihill, 223 acres 


more in the ſame, beſides the ſaid retrench- 


ment, and 694 acres confirmed to Richard Lord 
Biſhop of Ferns and Leighlin, by purchaſe, and 
306 acres confirmed to George Mihill, 173 
acres, be they more or leſs, plantation meaſure, 
being in the barony of Derha/low and county 
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terms of 


paying ſep- 


tennial fines ' 


with inte» ' 
reſt. 


of Cork,” to hold the aforeſaid number of 


acres, with their and every of theit appurte- 


nances, 
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nances, unto the ſaid Jobn Freeman, his ex- 
ecutors, adminiſtrators, and aſſigns, for the 


term of 99 years, from the firſt day of May, then 


preceding. Provided Jabn Freeman, Edivard 
Freeman, and William Freeman, the children of 
ſaid Jobn Freeman, the leflee, ſhould ſo long 
live, at the yearly rent of aal. ſubject to cer- 


tain duties, covenants, conditions, and agree- 


ments, with covenants for perpetual renewal. 


The reverſion and [inheritance of ſaid lands 
became veſted in Bellingham Boyle, Eſq. the 
great uncle of the reſpondent, and the term and 


1 intereſt of Jobn Freeman, the leſſee, became 
_ * veſted in his ſon Edward, upon whoſe death, 


-- adminiſtration was granted to his widow Zlinor 


Jobn Freeman, one other of the lives named in 


the leaſe, having alſo died, Bellingham Boyle, 
by indenture, -25th of February, 1715, demiſed 


the lands to Elinor for 99 years, provided Nil. 
nam Freeman, ſenior, of K:/barry, William Free- 


man, junior, his ſon, and Jane Freeman, daugh - 


ter of Blinor, or any of them, ſhould ſo long 


| live, at the ſame yearly rents, and ſubje& to the 


proviſoes, covenants, and Clauſes in the o__ 
nal leaſe . 


— Gied, dad by ber will deviſed 


her intereſt in the leaſe to Jane her daughter, 


who afterwards married Robert Barry, and by 
leaſe and * 11th and 12th Auguſt, 1718, 
mortgaged 


Caſes in Parliament. 
mortgaged the lands to. John Freeman of Ballin- 


guile. Jane died 25th of July, 17.20, and John 
Freeman, the mortgagee, on the 20th of June, 


1727, preferred a petition in the Court of Ex- 
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ehequer, ſtating that Bellingham Boyle, the elder, 


was dead, and that the reverſion and inheri- 
tance veſted in Bellingham Boyle, his nephew, a 

minor, that Mary Daliel was his guardian, and 
praying that ſhe might execute a renewal, by in- 
ſerting the name of Richard Freeman, eldeſt 


ſan of John, the mortgagee. The guardian put 


in an anſwer, and it was ordered by the Court, 


that ſhe ſhould, on payment of a year's rent as 


a fine, and all arrears of rent and duties, far 
the uſe of the minor, perfect a new leaſe to the 
ſaid John Freeman, and inſert the life of Richard 


Freeman, purſuant to an act of Parliament for 


enabling guardians and others to renew leaſes 


11 An. c. 3. 


of lives: Accordingly, by indenture, 8th July, 


1727, the guardian executed a renewal for the 
like term, with the like rents, clauſes, and co- 
venants of renewal contained in the original 


leaſe, provided William Freeman, ſenior, William 


Freeman, junior, and Richard Freeman, or any 


or either of them ſhould ſo long rr to 
live. | 


William Freeman, ſenior, purchaled Barry's 
equity of redemption, and obtaineda reconvey- 
ance of the mortgage: He died in 1732, hay- 
ing deviſed his eſtate in the premiſſes to his ſon 

; W illiam 
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nances, unto the ſaid John Freeman, bis ex- 
ecutors, adminiſtrators, and aſſigns, for the 


term of 99 years, from the firſt day of May, then 
preceding. Provided John Freeman, Edivard 


Freeman, and William Freeman, the children of 


ſaid Jobn Freeman, the leflee, ſhould ſo long 


live, at the yearly rent of aal. ſubject to cer- 


tain duties, covenants, conditions, and agree - 
ments, with covenants for perpetual renewal. 


The reverſion and inheritance of ſaid lands 
became veſted in Bellingham Boyle, Eſq. the 
great uncle of the reſpondent, and the term and 


a} intereſt of Jobn Freeman, the leſſee, became 


1 veſted in his ſon Edward, upon whoſe death, 
adminiſtration was granted to his widow Elinor; 


Jobn Freeman, one other of the lives named in 


tte leaſe, having alſo died, Bellingham Boyle, 
by indenture, 2 5th of February, 1919, demiſed 


the lands to Elinor for 99 years, provided Mil. 
nam Freeman, ſenior, of Killurry, William Free- 


man, junior, his ſon, and Jane Freeman, daugh» 


ter of Blinor, or any of them, ſhould ſo long 


live, at the ſame yearly rents, and ſubject to the 


proviſoes, covenants, and Clauſes in the o_ 
nal leaſe TING 


| Elmer Freeman died, and by ber vill deviſed 
her intereſt in the leaſe to Jane her daughter, 
who afterwards married Robert Barry, and by 
teaſe and "RY. 11th and 12th Auguſt, 1718, 
mortgaged 
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mortgaged the lands to John Freeman of Ballin- 


guile. Jane died 25th of July, 1726, and John 
Freeman, the mortgagee, on the 20th of June, 
1727, preferred a petition in the Court of Ex- 

ebequer, ſtating that Bellingham Boyle, the elder, 
was dead, and that the reverſion and inheri- 
tance veſted in Bellingham Boyle, his nephew, a 
minor, that Mary Daliel was his guardian, and 
praying that ſhe might execute a renewal, by in- 
ſerting the name of Richard Freeman, eldeſt 
ſan of John, the mortgagee. The guardian put. 
in an anſwer, and it was ordered by the Court, 
that ſhe ſhould, pn payment of a year's rent as 
2 fine, and all arrears of rent and duties, for 
the uſe of the minor, perfect a new leaſe to the 
ſaid John Freeman, and inſert the life of Richard 


Freeman, purſuant to an act of Parliament for 


enabling guardians and others to renew leaſes 


7.1 


1788. 
FaomMAN 


again 
BOYLE. 


11 An. c. 3. 


of lives: Accordingly, by indenture, 8th July, 


1727, the guardian executed a renewal for the 
like term, with the like rents, clauſes, and co- 
venants of renewal contained in the original 
leaſe, provided William Freeman, ſenior, William 
Freeman, junior, and Richard Freeman, or any 


or either of them ſhould ſo long happen to 
live. 


Wiltam Freeman, ſenior, 3 Barry's 


equity of redemption, and obtaineda reconyey- 
ance of the mortgage: He died in 1732, hay- 


ing deviſed his eſtate 1 in the premiſſes to his ſon, . 


HW. illiam 
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William Freeman, of Caſtlecorr : Richard Free- 


man, one other of the ceſtiu que vies died on the 
goth of December, 1736, and on the 7th of Ja- 
nuary, 1739, William Freeman, of Ca ſtlecorr, 
nominated to Bellingham Boyle, who was then 


of full age, the lives of John Baſtable and Wil- 


iam Freeman, fourth ſon of John, as two lives 


to be inſerted in a renewal, which was accord- 
ingly executed at the like rent, fines, and co- 
venants for renewal, as in the original leaſe. In 
this renewal of 1+ 39, the original leaſe of 1669, 
the renewals of 17 i), and 1727, the payment 


of the renewal fines, and nomination of the 
lives are all recited ;—it is alſo recited, that the 


covenant for renewal was a covenant for re- 


newal for ever, and it is ſet forth verbatim :—lt | 
is the ſame as the covenant I in | Boyle, V. Ly/aght, 
Ante vol. 1, 386. 


| William Freeman, the fourth ſon of Jobn, 
died in 1759, and William Freeman, the leſſee 


in the renewal of 1739, died in 1764, having 
made his will, and appointed Jane, his wife, his 
ſole executrix and deviſee.— Bellingham Boyle 
died in 1770, leaving the reſpondent his eldeſt 
ſon-and heir at law, who became entitled to the 
inheritance of ſaid lands, and having declined 
to execute a renewal, a bill was filed againſt 


him in Chancery on he 12th of November, 
1774, by Fane Freeman, praying, that the re- 


ſpondent 
i, 
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. ſpondent might be decreed to come to an ac- 
count, and receive what ſhould appear due to 


to him for renewal fines and intereſt and arrears 


ol rent, and that thereupon he might be obliged 
to execute a new leaſe, ITE to the terms 
of the original one. | 


- In aid of the relief ſought by the bill, it was 


ſtated, that ſhortly after the death of the ce/tui_ 


que vie in 1759, William Freeman, the leſſee, 
applied to Bellingbam Boyle to execute a renew- 
al, and made ſuch ſurrender, and tendered an 


""Y 
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engroſſed draught of a new leaſe, and ſuch fine 


as required by the covenants in the original 


leaſe ; that thereupon Bellingham Boyle agreed to 


execute a renewal, but being a man inattentive 


to buſineſs, or for ſome other reaſon, he put off 
the execution of ſuch renewal, and Mr. Boyle 


reſiding chiefly'in Dublin, and Freeman in the 


county of Cork, at a diſtance of 120 miles, the 
latter was diſabled from preſſing for a renewal, 
and was the more negligent in enforcing it, as 


he lived on terms of intimacy and friendſhip 
with Mr. Boyle, whom he knew to be a man of 
; honour and integrity, That Jane, the execu- 


trix, applied to Mr. Boyle, who promiſed: to ex- 
ecute a renewal upon his arrival in Cork, but that 
he died without executing ſuch renewal. That 


the reſpondent was applied to, and he promiſ- 


ed to execute a renewal, and in particular that 


ns 
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Fane Freeman wrote a letter to the reſpondent. 
in November, 1773, in which ſhe informed him, 
that ſhe deſired to have a renewal executed, and 
to pay him all fines and rent then due, which 
letter the reſpondent anſwered, by a letter to 
Matthew Freeman, ſon of Fane, wherein he ſaid, 
„ I beg you will be ſo good as to make the belt 
<« apology to Mrs. Freeman that you can, and 
„ aſſure her I ſhould have anſwered her letter 
long ſince, but waited *till my attorney came 


„ from Dublin; I hope very ſoon to be able 
to perfect them for her.” That notwith- 


ſtanding this letter, the execution of the re- 


newal being. poſtponed, on the 6th of March, 


1774, a ſum of money was tendered to the re- 


ſpondent, much more than was due to him for 


fines, intereſt, and rent, in order that he might 
take whatever ſum he claimed to be entitled to, 
which the reſpondent refuſed, though he had, 
ſince his age of 21 years, received the rents 
payable out of the premiſes. 


The reſpondent, on the gth of February, 
1770, put in his anſwer, and a further anſwer 
on the 3oth of June, 1777, admitting the ori- 


ginal leaſe and renewals : Did not believe that 


William Freeman of Caſtlecorr applied to reſpon- 


- dent's father to execute a renewal, or offered 


to pay the renewal fine, or make ſuch ſur- 


render, or tender ſuch engroſſed, or any 


8 


* 


_ Caſes in Parliament. 
draught of a new leaſe, or that his father agreed 


application was ever made: — Denied that he 
(the reſpondent) was applied to by Jane Free- 
man, or any perſon, to execute a renewal till 
ſome time in the year 1774, about three years 
after he came of age, when a ſum of money 


was tendered to him, which he refuſed, being 


adviſed, that by the breach of the condition 


in not ſurrendering the old leaſe, and tender- 


ing a new one, and alſo paying the renewal 


fine within one year after the death of the ceſtui 


que vies reſpectively, the leaſe was abſolutely at 
an end, and all right of renewal entirely barred 
and forfeited :—Admitted the letter written to 
Matthew Freeman, but ſaid it was written when 
he was ignorant of the covenants contained in 
the leaſe, and of the lives ; that if he had any 
knowledge or belief of the wilful negle& to re- 
new the leaſe purſuant to the covenant, he 


would not have expreſſed any intention to re- 


new the ſame either by letter or otherwiſe, 


Jane Freeman replied to theſe anſwers, and 


the reſpondent rejoined, and iflue being fo 


joined, the parties entered into a conſent, which. 
was made a rule of court, 14th December, 1179, 


that the following matters and facts ſhould be 
admitted on the hearing as if proved, that the 


Paint, Fane Freeman, was ſole executrix and 


OS. devilee 
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1788. deviſee of Villiam Freeman; that application 
ee and tender of ſine and intereſt was made by the 
again Plaintiff to the defendant 6th of March, 1774, 
Borax. that William Freeman died on the 21ſt of May, 
1764, and that Bellingham Boyle died on the | 
'+3th of May, 1771, that the deed of 7th of 
Fanuary, 1739, ſhould be read as proved; that 
William Freeman, one of the ce/tui que vies, 
died 6th June, 1759, and William Freeman the 
leſſee, another, died 21ſt May, 1764. 
| -—ond The cauſe was heard on the 8th, gth, and 
| 10th days of June, 1780, when the Chancel- 
lor was pleaſed to diſmiſs the bill with coſts. 
After pronouncing this decree of diſmiſſal, 
to wit, in 1783, Jane Freeman died, having 
bequeathed to the appeltant, who was her 
grandſon, all her real and perſonal eſtates and 
effects whatſoever, and appointed him ſole - ex- 
ecutor. | 
A Wolfe, He brought this appeal to reverſe the decree 
nr of diſmiſſal, and to have a renewal as fought 
| by the bill: — Hit, Becauſe tenants holding 
reno under leaſes for years determinable upon lives, 
pending with covenants for perpetual renewal, are en- 
ae ch. titled to the ſame relief in a Court of equity as 
dba fen a, tenants holding under leaſes for lives renewable 
* for ever: A leaſe of 99 years, provided any 
Se. S | | „ One 


c 
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one of three lives laſts ſo long, being ſubſtan- 


tially the ſame as a leaſe for three lives, except 


in the nature of the eſtate; but Courts of 
equity, in caſes of this kind, found their de- 


crees, not on the nature of the legal eſtate, but 
on the covenant of perpetual renewal, which 


ought to have the ſame den in both 
caſes. 


1 Becauſe, where a tenant holding 


under a leaſe for lives renewable for ever, is 


guilty of delay, he has no greater right to the 
aid of a Court of equity, than if he held under 
a leaſe for years renewable for ever; and if the 
breach of the ſtri& terms of the covenant has 


| been... uniformly diſpenſed . with in the former 
caſe, it would be unjuſt to enforce them in the 
latter, the inconvenience which might ariſe 


would be as great, families would be deprived 
of their ſettlements, and creditors of their ſe- 
curity, equally. in both caſes; it is a ſound 


maxim of equity, that where there would be 


the ſame miſchief there ſhould be the like re- 


medy. 


W Becauſe that Courts of equity do 
not found their decrees of renewal upon the 


L 
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property of a freehold. eſtate, appears from 83 
this, that renewals. have been decreed. where all decreed 


where all 


10 lives have been gone for many years, and the lives 


have been 
gone. 25 


_ 
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i 1788 16 legal eſtate whatſoever has exiſted in the 


3 
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tenant, upon which the decree could operate. 
It would be ſtrange to ſuppoſe that a Court of 
equity decreed on the ground or properties of 
a legal eſtate, which had no exiſtence ; theſe 
decrees have been founded, not on technical 
diſtinctions, or legal ſubtilties, but on maxims 
of general juſtice and ſound policy; on the real 
intent of the parties to give a perpetuity to the 


tenant, and on the ample compenſation which 
has been made to the landlord, by ſeptennial 


fines, with intereſt; reaſons which all apply 


with equal force to leaſes for years, renewable 
-on the fall of lives,” 2s to horas: for lives. | 


Bury, Becauſe the tenant in FOR n 


caſe has complied with the ſubſtantial parts of 


the covenant : The rent, fines, and intereſt, 


were tendered to the reſpondent, and the lives 


_ were nominated. The reſpondent and his an- 


ceſtors never inſiſted on the ſtrit performance 
of the terms of the covenant; the formal ſur- 
render of the old leaſe by a regular deed, and 


the execution oſ the new one were not reed 


by the landlord, but were uniformly diſpenſed 
with by the parties, who reſted ſatisfied: with 


the payment of the fine, and nominating the 
| Hrves, and have by their repeated acts for a 


1 on 1 * n reſpondent did 
8 c by 


great number of years, put their conſtruction 


4 . f 4 8 4 K 
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by his letter waive all former laches, if any 
there were, and did promiſe to renew. 


And, Laftly, It is conceived, that if a land- 
lord, before a breach of condition, diſpenſes 


with the performance of it, or after a breach 


of condition, waives the forfeiture, a Court of 
equity will not ſuffer ſuch landlord afterwards 
to infiſt upon the forfeirure, upon account of 
the non-performance of that condition, with 


- which he fo agreed to | diſpenſe. 


For the reſpondent it was 3 Pa the J 


decree ought to be affirmed. —Firfe,, Becauſe 
the intereſt conveyed by the original leaſe and 


fubſequent renewals, is manifeſtly a term for 
years, determinable upon the fall of lives, and 


expreſsly conditioned to be void upon the non- 
performance of certain acts by the tenant with- 


in a limited and certain time, and being mere- 
ly a term for years, did become actually void 


without entry, or any act to be done on the 


part of the leſſor, upon failure in the tenant to 


perform the conditions impoſed upon him, up- 
on the fall of any of the lives. | 


Seron ah, 'Becaviſe William Freeman, the leſſee, 


the perſon claiming an intereſt in the term for 


Years, demiſed by the renewed leaſe of Fanuary 
1749, did not perform the condition-ſRipulated 


by 


/ 


- Be 


1788 by the ſaid leaſe, within twelve months after 
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the death of William Freeman, the . ſon of Jobn 
Freeman, in 1759, nor at any time during his, 
the leſſee's life, or the life of Bellingham Boyle, 
the reſpondent's father, who was then entitled 
to the inheritance; and Jane Freeman, who on 
the death of William, the leſſee, became en- 


titled to the intereſt in the term for years, did 


not within twelve months after the death of 


William, the leſſee, nor at any time during the 
life of Bellingham Boyle, perform the ſaid, condi- 
tion, in conſequence of which failure, the term 


for years became” abſolutely "aids and inca- 
= pable of being renewed. or revived. 


$93) 


1% ants. Becauſe the W upon ec 
courts of equity have heretofore decreed rene w- 


als, namely, the avowed and expreſs intention 
of the parties, that the tenant ſhould upon cer- 
tain terms have a perpetual intereſt, does not 
apply to this caſe, for by the terms of this leaſe, 


and the expreſs agreement of the parties to it, 
the leſſor, his heirs and aſſigns, even though 


the tenant ſhould have performed the condition 


within the limited time, had an option to refuſe 
accepting the ſurrender and fines, and in ſuch 
- caſe itis provided, that the tenant ſhould hold for 
the reſidue of the term of 99 years then unexpir- 
ed and to decree a renewal in this caſe, woyld 
be to take Away that ien of the leſſor, con- 

| trary 
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trary to the terms of the agreement, and to put 


a different conſtruction upon the covenant from 
that n e 255 the nn e 


Fourthly. :Betauſe ſuppoſing, but not adwit- 


ting, that the tenant in this .caſe had any, origi- 


nal equity, that equity has been forfeited by 


| groſs laches, for it does not appear, that dur- 


ing a period of fifteen years, from 1959, the 
time of the fall of the firſt life, to 1774. any 


attempt was made towards performing the con- 


dition, nor is this laches in any manner what- 


ſoever accounted. for, and in all inſtances hi- 
therto, ſuch. groſs laches has been conſidered 
by. courts of equity, as,. concluſive evidence 
of fraud, or dereliQion, - either of which is 


ſufficient to. deſtroy the equity of à tenant | 


claiming under à covenant for renewal.— This 


, principle: was recently taken up very ſtrongly 


by this houſe in a caſe determined ſubſequent, to 
the act paſſed in this kingdom for the relief of 
tenants holding by leaſes with ene, for per- 
680 ee 2 


K ee 


B 15h Aue though it is in hd that 


l were demanded by 77 illiam Freeman, 


from the late Bellingham Boyle, father to the 


reſpondent, and alſo by Jane Freeman, and by 
him promiſed to be executed, yet nothing of 


* that. ſort is even e to be proved, 
Vox. II. = 


i " 
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ist. 
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though” nathing could more cakily admit of 
proof, if fuch bud exiſtence. 


Sixthly. deset che letter mentioned i in the 


tenewal which he feeks: This letter will prove 


nothing, unleſs coupled with the explanation 


lven of it by the reſpondent in his anfwer, and 
5 appears evidently from the ſtile in which it is 
written, that bufineſs was at that time an object 


very little in dhe e of the reſpond . 
ent. | 


Tt was OrptrtD and ADjupeeD, that 
the decree of diſmiſſal complained of in the ap- 
peal be reverſed, and it was declared that the ap- 
pellant was entitled to a renewal according to 
the covenant in the leaſe 7th of Junuary, 19 39, 


upon payment of all arrears ef rent and of 


Anes with intereſt, aceording to the uſual courſe 
of the Court of Chancery, in ſuch caſes.— 


And it was OzDtreD, ADJUDeep and Pe- 


CREED, that the reſpondent do execute, pur- 
ſuant rs the ſkid covenant, à new leaſe to the 
appellant for the term ef 99 years, provided 


the faid appellant. Edward: Doane Freeman, and 
ie right hon. Roberi Tiffen, lord Myftorsy,, 
ts lives nominated in the dill, in the place of 


the 


the a da: then belle, and ſuch 
third 


\ 


pleadings to have been written by the reſpondent | 
is not fufficient to entitle the appellant to the 


FZ 222563 
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third perfon as the appellant ſhould nominate in 


che place of John Baſtable, who the parties ad- 
mit died about two months ago, or any or ei- 


ther of them ſhall fo long live, under the like 


nants and clauſes as in the faid leafe of the 7th 
of January, 1739, on the appellants paying a 
fine of 221. with intereſt from the 6th of June, 
1760 another fine of 221. with intereſt for the 
ame from the 6th of June, 1768, another fine 


May, 76 5, another fine of 221. with intereſt 
for the fame, from the 2 1ſt of May, 1770; and 
another fine of 2 al. as and for a fine on the no- 


and alſo on the appellants paying to the reſpond - 


pondent under ſaid: leaſe : ſuch of the ſaid 


nal repreſentative of the ſaid Bellingham Boyle, 

and the remaining fines with intereft for the 
ſame to be paid to the reſpondent. And it was 
further OxDexeD, that it be referred to a 
maſter to take an account of the fines and inte- 
reft and of the rents, and of what the reſpond- 
ent made, or without witfol default might have 


the leaſe from the time he bot into poſſeſſion of 
G 2 the. 


mination. of a life in the room of John Ba ſtable; 


ent all rent and arrears of rent due to the reſ. 


made of the lands and prennfes comprized in 
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rents and fines, conditions, reſervations, cove- 


ck aal. with intereſt for the fame, from 2 1ſt of 


fines as became payable to Bellingham Boyle, 
Eſq; reſpondents father, in his- life time, witn 
the intereſt for the ſame to be paid to the perſo- 
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1788 the bras (a); and if it ſhould appear that reſ- 

— Ia pondent received, or might have received ſuffi- 

| Sorg. cient to ſatisfy and diſcharge all ſuch fines, toge- 
ther with intereſt for the ſame and alſo all arrears 

of rent due to him, then the intereſt upon ſuch 

LE fines to ceaſe and not to be computed upon ſuch 
; | fines from that time. And it was further Ox. 
DERED that reſpondent ſhould have his coſts in 

Chancery, making allowance for the colts paid 


him upon the diſmiſſal. . And if it ſhould ap- 
+ pear that any balance remained in the hands of 
the reſpondent, the appellant was declared en- 
titled to the ſame. And when the maſter ſhould 


have made his report, the Court of Chancery, 
to give all neceſſary directions for carrying this 
judgment and decree into execution. 


Torn 


00 To explain this part of the decree, it may be neceſſary 
| to mention, though it does not appear in the printed caſes, 
_ that Mr. Boyle had brought an ejectment for the recovery of 

the lands, upon the ſuppoſition that the leaſe was forfeited by 
the negle& to ſurrender it and demand a renewal within the 
0 time limited by the covenant. A verdict was found for the 
| plaintiff ſubje& to the opinion of the court, upon a point te- 
ſerved, Whether Mrs. Freeman, (the defendant) had a le. 
« gal ſubſiſting intereſt in the lands duripg the life of Jabs 
% Baſtable, the ſurviving life in the renewal of 1739, then 
and ſtill living,” The defendant neglecting to have this 
point argued, Mr. Boyle obtained judgment, and on 16th May, 
1781, took poſſeſſion under an Habere.— An ejectment was 
_ -afterwards brought by Edward Deane Freeman, againſt Mr. 


2. Boyle, in which the former recovered. Vid. Fern. and 
Seri. 402 
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JOHN HAYES, Efa, Elizabeth, 
his wife, S. B. Hayes, and M. 
A. Hayes, minors, his chil-- 
- dren; Robert Murphy and Ma: 
5 , | 


Appellants, . 


4 


ANN WARD, N and ad- 
| miniſtratrix of Benjamin Ward, 
deceaſed, Hamilton Ward, 
\ Chamberlgin Malter and Ann 
his wife, Jobn Curtis Ward, 
. Samuel Ward, Frederick Ward, 
Benjamin Ward, Suſanna Ward, 
_ Sophia. Ward and Lucy Ward, 
minors, by ſaid Ann | Ward, 5 
_ their macher and next hend, 


Reſpondents. 
Caſe 27. 


E. e contra. 
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SAMUEL BAKER, on the 11th of Sp. I 


Teſtator 
* 1776, * made and publiſhed his laſt deviſed 
at in- 
will caſe of 
8 failure of 
iſſue deſcending rok himſelf and his wiſe, a truſtee and his heirs ſhould land ſeized _ 
of freehold lands for the uſe and benefit of B. W. and his children, ſhare and ſhare 
alike, at his diſpoſal.— B. died in the life time of the teſtator ;—Held, that the 
children of B. J took the entire intereſt in thoſe lands as tenants in common. 
Teſtator alfo deviſed another frechold and a leaſchold intereſt to B. W. and his 
rey Nr uſe e of ſaid B. W. and his children, at his diſpoſal;— B. W. 
in the life time of the teſtator ; ;—Held that his children teok th tire int it 
in the freehold and leaſehold intereſt as joint tenants, \ W 
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will and teſtament to the following effect: 
* And as for ſuch worldly eſtate, effects and 
ſubſtance, wherewith it hath pleaſed God to 


| bleſs me, I give, deviſe, and bequeath the fame 


in manner following, that is to ſay, I give, de- 
viſe, and bequeath unto the Rev. Jac Weld, 
miniſter of the diſſenting congregation in Euſ- 
tace. ſtreet, Dublin, his heirs, executors, and ad- 


miniſtrators, all my real eſtate of Barretſtoꝛun, 


in the county of Kitdare, and all my other eſ- 
tate in ſaid county, purchaſed by me from John 
Tickell, Eſq; and alſo my freehold leaſe and 


holding of part of the lands of Newtown Ca/ile 


Byrne, formerly called Newtown on the Strand, 
held by leaſe for lives renewable from George 
Byrne, Eſq; deceaſed, to Joy Whitmore, deceaſed, 


and putchaſed by me from William Whitmore 


and Richard Beeby Whitmore, ſons of the ſaid 
Joy Whitmore, upon the ſeveral truſts, and to 
and for the ſeveral uſes, intents and purpoſes 
hereinafter mentioned, expreſſed, and declared, 
of and concerning the ſame, and for no other 
uſe, truſt, intent, or purpoſe whatſoever, (that 
is to ſay), That he the faid zac Meld, his heirs, 
executors, and adminiftrators, ſhall permit and 
ſuffer my well beloved wife Catherine Baker, 
otherwiſe Sperling, to receive and take the 
rents, iſſues, aud profits of all my ſaid lands 


and intereſts in Barretfown, in the county of 
Kildore aforefaid, and alfo my faid freehold 


leaſe 
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| leaſe and holding of the lands of Newtown 


Cuftle Byrne, formerly called Newtown on the 
Strand, for and during the term of her natural 
life, and from and immediately after her des 
ceaſe, my will is, that my truſtee Jane eld, 


„ 
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Vn 


and his heirs, ſhall ſtand ſeized of the faid 


lands of Barre:fiown and Newtown Caftle Byrne, 
to and for the uſe and behoof of the firſt and 
every other ſon and ſons of my body, begotten 
on the body of my faid wife Catherine, ſeverally 
and ſiicreſlively, and in remainder ons aftet an- 


other, as they and every of them fthall be in 


ſeniority of age, and priority of birth, and the 


ſeveral and refpeQive heirs male of the body 


and bodies of fuch ſon ard fons lawfully iffa- 
ing; and for default of ſuch iſſue, to and for 
the uſe and behoof of all and every the daugh- 


ter and daughters of my body begotten on the 


body of my ſaid wife Catherine, to be equally 
divided aniong them (if tnore than one) ſhare 
and ſhare alike, as tenants in common, and not 
as joint tenants, and of the ſeveral and reſpec- 


tive heirs of the body und bodies of all and 


every ſuch daughters; and if there ſhall be but 


ons ſath daughter, then for the ufe and beno- 


fit of ſuch only daughter, hd the heirs of her 
body; and in caſe of failure of iſſue both male 
and female of me, by my ſaid wife Catherine, 


deſcending by and from mo as aforeſaid, then 


upon truſt that wy ſaid truſtee, his heirs, ehe- 


cutors 


88 
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eutors, and adminiſtrators reſpectively, do and 
ſnall permit and ſuffer Elizabeth Hayes, other- 


a wiſe Murphy grand - daughter of my late ſiſter 


WARD. 


Bethia: Pollack, otherwiſe Baker, deceaſed) daugh- 


ter of Mary Murphy, otherwiſe Pollock, and her | 


aſſigns, to receive and take the clear rents, iſ- 


- ſues; and profits of my ſaid lands of Barre!/- 


town during her life, for her own ſole and ſepa- 


rate uſe, and to be paid into her own hands, 


and on her own receipt and receipts, notwith- 


ſanding any coverture of her that is or may 


be, without the control or | dominion of any 
huſband ſhe. may be married to; or may hap- 
pen to marry; and after her deceaſe, upon fur- 
ther truſt, that he the ſaid ſaac eld, his heirs, 
executors, and adminiſtrators ſhall ſtand ſeized 
and poſſeſſed of my ſaid. lands of Barretſtoꝛun, 
for the uſe and benefit of the firſt and every 
other ſon and ſons of the ſaid Elizabeth, ſeve- 
rally, ſucceſſively, and in remainder one after 


another, as they and every of them ſhall be in 


ſeniority of age and priority of birth, and the 
ſeveral and reſpective heirs male of the body 
and bodies of ſuch ſon and ſons lawfully iſſu- 
ing, and for default of ſuch iſſue, to the iflue 
female of the ſaid Elizabeth, in ſuch ſhares and 
proportions, and for ſuch eſtates and ſuch li- 


mitations and reſtrictigns as the ſaid Elizabeth 


ſhall by any deed executed in her life time, at- 
et wy three or more credible witneſſes, or 
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by her laſt will and teſtament in writing, at- 


teſted by the like number of witneſſes, and 
which it is my will, ſhe may have power to ex- 
ecute and publiſh, notwithſtanding any cover- 


ture, direct, limit, and appoint, and for want 


of ſuch direction, limitation, or appointment, 
to be equally divided between ſuch iſſue fe- 


male, ſhare and ſhare alike (if more than one) 
as tenants in common and not as joint-tenants, 


and of the ſeveral and reſpective heirs of the 
body and bodies of each daughter and daugh- 
ters; and if there ſhall be but one daughter of 


the ſaid Elizabeth, then to and for the uſe of 


ſuch only daughter and the heirs of her body, 
and in caſe of failure of iſſue either male or 
female of ſaid Elizabeth Hayes, otherwiſe Mur- 
phy, grand-daughter to my ſaid ſiſter Bethia 
Pojlock, otherwiſe Baker, then upon further 
truſt, that be the ſaid [aac Weld, and his heirs, 
ſhall ſtand ſeized of the ſaid lands of Barretſ- 
town aforeſaid, for the uſe and benefit of Ben- 


jamin Ward, weaver, of the city of Dublin, and 


nephew to my late beloved wife Ann deceaſed, 
for the behoof of the ſaid Benjamin Ward, and 
his heirs. I give and bequeath my leaſe and 
intereſt in my houſe in Nichulas;/treet, Dublin, 
held by me under the repreſentatives of Han- 
nah Kilpatrick, deceaſed, to Benjamin Ward 
aforeſaid, his executors and adminiſtrators. I 


give, bequeath, and deviſe unto the ſaid {ſaac 


Weld, 


1788 
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Weld, nis heirs, executors, and adminiſtrators, 
my houſes, holdings, buildings and intereſt in 


Dominick fireet, Dublin, which I purchaſed from 
72 oſeph Spencer, and alſo my houſe and holding 


in Marlborough. reet, Dublin, which T purchaſ- 


ed from the ſaid Joſeph Spencer and Thimas 
Harriſon, and alſo my freehold houſe and hold- 


ing in Marlborough-ſtreet afotefaid, which 1 


purchaſed from James Robinſon, and alſo my 
houſe, holding, and intereſt in Abbey-ſtreer, 
Dublin, by me purchaſed from the truſtees, 
and repreſentatives of Chriſtopher Dalton, de. 

ceaſed, and alſo my real eſtate, ground, houſe 
and buildings in Skinner-Row, Dublin, upon 
the ſeveral truſts, and to and for the ſeverat 


uſes, intents, and purpoſes hereinafter men- 


tioned, exprefſed and declared, of and con- 
cerning the ſame, and for no other truſt, in- 
tent, or purpoſe whatſoever (that is to ſay) 
my will is, that my ſaid truſtee, I/aze Weld, 
his heirs, executors, and adminiſtrators ſhall 
ſtand ſeized and poſſeſſed, of all and every my 
ſaid houſes, leaſes, holdings and intereft, in 
Dominick. ſtreet, Marlborough fireet, Abbey: ſtreer, 
and alſo my real eſtate and ground, houfe and 
building in Skinner-Row aforeſaid, for the ſole 


uſe and benefit of my iſſue, if any ſhall happen 


to be, deſcending by me, the ſaid Samuel Ba- 
ker, and born of the body of my ſaid wife Ca- 
therjne, to be equally divided. between ſuch 

— 


Caſes. in Parliament, 


children, and their helrs, ſhare and are alike, 
if more than one, and if but one, then for the 
uſe of ſuch only child, and his or her heirs, 
executors, or adminiſtrators; and in caſe of 
failure of ifſue deſcending by and from me by 
my wife Catherine aforeſaid, then that he the 
ſaid Iſaac Meld, his heirs, executors, and ad- 
miniſtrators, do and ſhall permit and ſuffer the 


| otherwiſe Baker, deceaſed, and daughter of 
Mary Murphy, otherwiſe Pollock, and her aſ- 


and profits of the aforeſaid houſes, buildings, 


fireet, Abbey-Rreet, and alſo my real eſtate and 
ground, houſe and building, in Skinuer-Row, 


to be paid into her own hands, and on her re- 
ceipt and receipts (notwithſtanding any cover- 
ture of her that either is or may be) without 


may have or happen to marry, and after her de- 
ceafe, upon further truſt, that he the aforeſaid 


the child and children of the faid Elizabeth 
Hayes, otherwiſe Murphy, in fuch ſhares and 
proportions, and for ſuch eſtates, and under 

ſuch 


ſaid Elizabeth Hayes, or otherwiſe Murphy, 
grand- daughter of my late ſiſter Bethia Pollock, 


ſigns, to receive and take the clear rents, iſſues, 


and intereſts in Dominick-fireet, Marlborough- 


during her life, for her ſole and ſeparate uſe; 


the control and dominion of any huſband ſhe 


Iaac Feld, his executors and adminiſtrators, 
ſhall ſtand ſeized and poſſeſſed of my ſaid 
honſes and intereſts, for the uſe and benefit of 


92 


Caſes in Parliament. 


| 1788 ſuch reſtrictions and limitations, as the ſaid 
en Elizabeth ſhall by any deed or deeds executed 


Harzs 
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in her life time, atteſted by three or more cre- 
dible witneſſes, or by her laſt will and teſtament 
in writing, atteſted by the like number of wit- 
neſſes, (which it is my will ſhe may execute and 
publiſh notwithſtanding any coverture) direct, 

limit, and appoint, and for-want of ſuch appoint- 
ment, to be equally divided between ſaid chil- 
dren and their heirs, ſhare and ſhare alike, if more 
than one, and if but one, then for the uſe of 
ſuch only child, and his or her heirs, execu- 
tors, or adminiitrators, and in caſe of failure of 


iſſue, both male and female of the body of the 
ſaid Elizabeth: Hayes, otherwiſe Murphy, then 


upon truſt, that he, the faid. Iſaac Weld, his 
heirs, executors, and adminiſtrators, ſhall ſtand 
ſeized and poſſeſſed: of my ſaid houſes, holdings, 
and intereſts, for the uſe and benefit of Benya- 
min Ward aforeſaid, during his life, and after his 


dieceaſe for bis children, ſhare and ſhare alike, 
equally to be divided between ſuch children, if 
more than one, and if but one, then for the uſe of 


ſuch only child, and his or her heirs; and my 
will is, and I do hereby give and bequeath unto 


my ſaid truſtee, //aac Weld, his executors and 


adminiſtrators, my houſes, holdings, buildings, 
and intereſt in Paradiſe-row, Dublin, upon truſt, 
that he and they ſhall permit and ſuffer Mary 


* mother to the ſaid Elizabeth Hayes, | 


_ otherwiſe 


hh. 0 Brom «its LIONS. =,» 
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| otherwiſe Murphy, and her father Robert Minh 


25y, to receive and take the rents, iſſues, and 
profits of all my ſaid houſes, holdings, and in- 
tereſts in Paradi/e-row, during the lives of the 


ſaid couple, and the longeſt liver of the afore- 


ſaid Robert and Mary Murphy, and after their 
deceaſe, then upon further truſt, to be poſſeſſed 
by the aforeſaid Benjamin Ward, and his chil- 
dren. PRovipeD nevertheleſs and it is my 
will, that the ſaid Elizabeth Hayes, otherwiſe 
Murphy, and Benjamin Yard, and all other 
perſons to whom any uſe or eſtate is, or are 
hereby limited of or in all or any of my laid eſ- 
tates, houſes, or holdings, when they - ſhall re- 
ſpectively be in the actual poſſeſſion thereof, 
ſhall have full power, liberty, and authority to 
demiſe and ſet all my ſaid eſtates, houſes, and 
holdings ſo intended and given to be hereby li- 
mited to them, or any of them as aforeſaid, to 
any perſon or perſons, for any term or number 
of years, not exceeding 21 years in poſſeſſion, 
and not in reverſion, at the beſt and moſt im- 


proved yearly rent that can be had or gotten for 


the ſame without fine, (any thing in this my 
will to the contrary notwithſtanding. My <oi/l 


4s, that on failure of iſſue, both male and female, 


deſcending from me and my ſaid beloved wife Ca- 
therine, that after her deceaſe, then upon truft, that 


be the ſaid Iſaac Weld, and his heirs, ſhall and 


ſeized of the aforeſaid freebold of the lands of. New- 
town 
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town Caftle Byrne, for the ufe and benefft of the 
 aforefaid Benjamin Ward and his children, Pare 
and ſbare alike at bis diſpoſal. I give, deviſe, and 


 bequeath my freebold leaſe and holding in Granby- 
row ta the aforeſaid Benjamin Ward and bis 


heirs, and alſo my houſes and holdings in Dame- 


ſtreet, with be appurtenances, alſo my leaſehold 


- imereſt and holding in Great Cuffe-ſtreet, Dub- 
lin, for the uſe and benefit of the ſaid Benjamin 
Ward and hrs children, at his difpoſal. I give, 


deviſe, and bequeath unto my faid truſtee, [ſaac 


. eld, his heirs, executors, and adminiſtrators, 
my leaſehold intereſt, houſes, and buildings in 
Golden laue, upon traſt, that he and they do 
and ſhall permit and fuffer my relation, Sarah 


Rawan and her aſſigns, to receive and take yearly 


| the rent, iſſues, and profits of my leaſehold in- 


tereſts of my houſe in Galden- lan- aforeſaid, 
during her natural life, and after her deceaſe, I 


deviſe the ſame to the ſaid Benjamin Ward, his 


executors, and adminifirators. I give and be- 
queath unto the faid Benjamin Hard the ſum 
of xooal, ſterling. I leave and bequeath unto 


the ſaid ſaac Held r0ol. fterling, upon condi- 
tion that he will accept and execute the truſt of 
this my will“ together wir ſeveral other pe- 
e legacies. 


The teſtator' s wife, mt led ĩ in Axl, 
oe when he publiſhed a codicil to his will, 


and 
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and bequeathed all and every that part of his 


fortune and effects bequeathed ta his wife dy | 


the will, and all the reſt reſidue and remainder 
of his real and perſonal eſtate, not otherwiſe dif- 
poſed af by his will, to and between the ſaid 


Benjamin Ward and the appellant, John Hayes, 


to de equally divided between them 0 and 
ſhare ae | 


At the time of making the will, Benjamin | 


Hard had feven children, viz. Hamilton, Jahn 


Curtis, Samuel, Frederick, Ann, Suſanna, and Se- 
pbia Ward, in January, 19719; he had another 
daughter, the reſpondent Lucy, and on 24th of 
April, 1781, be had another fon Benjamin Ward, 
on the gth of Fuly, 1989, and in the life-time 
of the teſtator, Benjamin Ward. died, leaving the 
ue beforementioned, and Ann his widow ob- 
tained adminiſtration of his goods and chattels. 


 Haac Held, the truſtee, died in the life time of 
the teſtator, leaving [/azc Weld his ſan and heir 


dt law, and. Ann God his widaw and admigi- 
fravix 


. On hat 19th of: Juns, 1784, teſtator died 


Vithaut iffue, leaving the appellant, Mary Mur- 


thy, his heir at law, without having altered or 


| revoked his will or codict! ; having continued 


ſeized and paſſeſſed of the aforefaid real and 
92 eſtates, t the houſe in Dame- 


ireet, 


36 Cales in Parliament. 


1788 reti, which: had been valued and purchaſed by 
8 the commiſſioners for widening ſtreets, &c. for 
r the ſum of 6151. which was depoſited in bank 


288 by order of the Court of Chancery: The exe- i 
cutor named in the will having renounced, bi 
adminiſtration with the will annexed, was ot 
granted to Fobn Hayes, who thereupon poſſeſſed Ci 

himſelf of the perſonal eſtate of the teſtator, and de 

in right of his wife entered into the receipt of th 

the rents and. profits of all the lands and pre- act 

miſes, except the tenements in Paradi iſe-row wad rer 

in Selen dene. | Pre 

| of 

The eehjotdent, 405 ward, widow aha ad- pel. 
. miniſtratrix of Benjamin Ward, on behalf of Ben 
herſelf and the other reſpondents, claimed ſome and 

right to a part of the real eſtate and freehold 755 
and leaſehold property of teſtator, and a moiety 1 - 1 

ol his aſſets, and in proſecution of ſuch claim, chat 
they exhibited their bill in the Exchequer, 24th eam 
Prayerof May, 1785, againſt the appellants and Haac the | 


Weld and Ann Weld, praying, among other to 4 
things, that the right of the reſpondents under 
the will might be aſcertained, and that the re- 
ſpondents, according to their ſeveral and re- 
ſpective rights, might be decreed to and quieted 
in the poſſeſſion of ſuch of the ſaid lands and 
premiſſes; and to the poſſeſſion of which the 
reſpondent became entitled upon the death of 


Samuel Baker, and to the ſum of money at 
which 
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which the ground and houſes in Dame-ſtreet 
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were valued, and that the reſpondents, accord. 


ing to their ſeveral and reſpective rights, under 


be entitled to ſuch eſtates and remainders in 


other of the ſaid lands and premiſes as the 


Court, upon the hearing of the cauſe, ſhould 
decree them to be reſpectively entitled to, and 


that the appellant Jabn Hayes might! come to an 


account with the reſpondents, in reſpect to the 


rents, iſſues, and profits of the ſaid lands os 


premiſſes, as they were entitled to the po 


of on the death of Samuel Baker; that the - 


"Horus 
the faid will and codicil, might be decreed to | 


pellant might account with Ann, the widow of | | 


Benjamin Ward, in reſpect of the legacy of 4ool, 
and a moiety of Baker's perſonal fortune. 


The appellants anſwered the bill, and infilted © 


' that the houſes and ground in Dame-ftreet be- 
came veſted in the commiſſioners for widening 


the {ſtreets ; and that the deviſes and bequeſts 


to Benjamin ard became lapſed by his death 
in teſtator's life time. The cauſe was heard 
on 17th. of July, 1789, when the Court decreed 
an injunction ta put the reſpondents into poſ- 


ſeſſion of the lands of Newtown Caſtle Byrne, 


and the houſes and premiſſes in Granby- row, 


Cuffe-ftreet, and Catherine-ſtreet,, and that an 


account ſhould be taken of Me rants and profits 
(  coo . 


* * 


J. Fitz- 
Gibbon, 
A Wolfe, 
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. thereof, and of the houſes and premiſſes in 


Dame on from the death of the nde 


The appeal was brought to reverſe this de- 


cree, and the reſpondents preferred a eroſs- ap- 


peal, ſtating that the decree was erroneous or 


defective, inaſmuch .as the Court did not de- 


cree them the money ariſing from the rents and 
profits of the ark in Dame ſtreet. 


For the appellants in the original cauſe. This 
decree ought to be reverſed. Firſt. As to the 
Houſes and ground in Dame-ftreet, becauſe there 
is a defect of parties to the bill, inaſmuch as it 
is inſiſted upon by the appellants in their an- 
ſwer, that theſe houſes and ground had been 
valued, purſuant to act of parliament, in the 
life time of Samuel Baker, whereby they became 


veſted in the commiſſioners for widening the 


ſtreets of the city of Dublin, and that the ſum 
at which they had been valued remains in the 
hands of the commiſſioners. It is apprehended, 
therefore, that a complete decree can never be 
made to ſettle the rights of the parties in this 


particular, without making the commiſſioners 


parties to the bill filed by the reſpondents, It 


is alſo apprehended by the : appellant, Job: 


Hayes, that theſe houſes and ground having 
been valued by the commiſſioners in the lite 


time of Samuel Baker, the deviſe of theſe houſes 
and 
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and ground became thereby revoked ; and that 
the ſum at which they were valued is to be con- 
ſidered as part of the perſonal eſtate of the ſaid 


Samuel Baker, diſcharged of any claims of the 
reſpondents under his will, and the appellant, 


John Hayes, does by his anſwer, inſiſt upon his 


right to this ſum, as perſonal repreſentative and 
reſiduary legatee of the ſaid Samuel Baker, and 
defires the decree of the Court upon this point. 


But as the decree is framed; the rights of all 


parties as to this ſum of money remain unaſ- 
certained, inaſmuch as the Court has directed 
an account to be taken. of the rents and profits 
of the houſes and ground in Dame-Areet, ſince 
Samuel Baker's death, as if theſe houſes and 
ground had never been veſted in the commiſ- 


ſioners for widening the ſtreets of he city of | 


Dublin. 


Secondly. It is apprehended that the decree | 


is erroneous, in awarding an injunction to put 
the reſpondents into poſſeſſion of the houſe in 
Catherine-ftreet, claimed by them, inaſmuch as 
the appellants have ſtated by their anſwer, (as 


the fact is) that the ſaid Samuel Baker had in his 
life time ſold this houſe. And the appellant, 


John Hayes, eonceives he may be aggrieved 
thereby, inaſmuch as the purchaſer of the houſe, 
if he ſhall be put out of poſſeſſion, may ſeek to 


be reprized for ſuch eviction out of the perſonal 


eſtate of Samuel Baker. 


" BEN _.-. Third 
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Thirdly. As to the houſe in Grandy-row, In- 


—— dependant of the general queſtion which ariſes 


upon the conſtruction of Samuel Baker's will, 
with refpe& to the deviſes to Benjamin Ward 
and Ins children, it is apprehended that the de- 
eree is erroneous, inaſmuch as the deviſe of 
this houſe is a diſtin ſubſtantive bequeſt to 
Benjamin ard and his heirs; the words of 
the will are, © I give, deviſe, and bequeath my 
* freehold leaſe and holding in Granby-row to 
the aforeſaid Benjamin Hard and his heirs.” 
The appellants therefore are adviſed, that no 
dvubt can ariſe in point of law, but that the de- 
viſe of this houſe became lapſed by the death 
of Benjumi Ward, in the life time of the teſta- 
tor, and that the reſpondents _ not the ſha- 
| UW of a tlaim . 


Fourthly. It is apprehended that the decree 
is defective, inafſmuch as that part of the re- 
Tpondent*s bill, which ſeeks an account on the 
foot of the legacy of 400l. and of a moiety of 
the refidue of Sammel Baker's perſonal eſtate, 
bequeathed to Bexjumin Ward, ought to have 
been difmiſſed ; whereas the decree is perfectly 
_ Hent as te this claim made by the refpondent, 
Ann, as perſonal repreſentative of Benjamin 
Ward, by which means the appellant, Jahn 
Hayes, remains open to ſuch a _ however 

; ill 


. a 
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renewed. 


ill founded, at any future — when it Tory be 8 


Fifebly. It ts apprehended the decree is or- 


roneous, in awarding to the children of Benja- 


min Ward the whole of what was deviſed to him 
and his children, becauſe if the word children 


is to be confirued a word of limitation, then 


the whole of the bequeſt lapſed by the death of 
Benjamin Ward in the teftator's life time; and 


if this word is to be conftrued a. word of pur- 
_ chaſe, then it is apprehended that Benjamin 
Ward and his children muſt have taken the fe- 
veral intereſis devifed to them, as tenants in 


common, and that of neceſlity Benjamin Ward's 
ſhare muſt have lapfed. 


For the e It is Gafeſſed on the 


part of the reſpondents, that by the unfortunate H. 


death of Benjamin Ward, (who was one of the 


principal objects of the teſtator's bounty) a ſhort 


time before the teſtator, many deviſes and lega- 
cies to him have become lapfed, and his chil - 
dren were thereby deprived of much the greater 
part of the proviſions intended for them, ſo that 
their claims are now reduced to the following, 


viz, To the lands of Newton. Caſtle Byrne, 


being a leaſe for lives renewable for ever; to 
the holding in Granby-row, another leaſe for 


lives renewable for ever; the houſes in Cuffe- 


ſtreet 
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1788. Areet and Catherinie-fireet, being leaſes for terms 
* 5a of years, and to the money for which the houſe 


in Dame-ftreet, which was a leaſe for years, was 
*, purchaſed by the commiſſioners for n 
the ſtreets of Dublin. 


. It is evident that the teſtator, or_ whoever 

drew the will, was perfectly ignorant of the na- 
ture of eſtates, or of the words proper for cre- 
ating or limiting them by will, and that he had 
no very preciſe idea in his own mind of the legal 
import of the ſeveral deviſes in the will; but 
it is evident that Benjamin Ward and his chil- 
dren were his favourite objects; and his inten- 
tion in their favour is moſt plainly expreſſed in 


the bequeſt of the houſes and holdings in Domi- | 


nick: ſtreet, Marlborough- ſtreet, Abbey-ftreet, and 
Skinner rou, to Benjamin Ward, for bis life, and 
after bis deceaſe, for his children, ſhare and ſhare 
alike, equally to be divided amongſt them, if more 
than one, and if but one, then to ſuch only child 
and his or her heir. Now it is very clear, that 
it this deviſe took effect, by the death of Mary 
Hayes, without iſſue, theſe houſes and holdings 
would enure to the uſe of the children of Ben- 
jamin Ward. And though the teſtator has va- 
ried his words in the ſubſequent deviſes to them, 
this deviſe ſhews the true intention of the teſta- 
tor in their favour, and is the true line by 
which any rational conſtruction can be given to 
the 
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me words of the diſputed bequeſts, the ſenſe 


and meaning of which became doubtful, from 
the ignorant manner of expreſſing them. 


But though this reaſoning ſhould not be ad- 
mitted, it is apprehended that the decree may 
be well ſupported; for, with reſpe& to the 
lands of Newtown Caſtle Byrne, it is apprehend- 


ed the decretal order is right, they being by the + 


will deviſed, after the death of the teſtator's 
wife Catherine, and in caſe of failure of iſſue 
of the teſtator by her, to Benjamin Ward, and 
his children, ſhare and ſhare alike, at his diſ- 


poſal. Now if the words at his diſpoſal were 


omitted, there would be no doubt of the con- 
ſtruction of this deviſe, it being a ſettled point, 
that where lands are deviſed to a man, and his 


children, he having children at the time, the 
father and children take jointly 6 Co. 14 b. 


Wild's caſe ; and it muſt therefore neceſſarily 
follow, that the lands being deviſed to Benjamin 


Ward and his children, ſhare and ſhare alike, 
they take as tenants in common. But Berja- 


min Ward having died in the life of the teſtator, 


it is apprebended that the deviſe is to be con- 


ſtrued as if he had not been named in it, and 
the deviſe had been ſolely to his children; as 
to the words at his diſpeſel, it is difficult to con- 


jecture what the meaning of the teſtator was, 
except it was that Beniamin Ward ſhould have 


a power 
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Aa power of varying the ſhares of his children, 
by giving to ſome more, to others leſs, to ſome 


all, and to others none. But if they ſhould 


not bear that meaning, it is apprehended that 


they ſhould be totally rejetted for their uncer- 
tainty. | 


As to the houſes in e wa Cathe. 
rine-ftreet, the reafoning with regard to the 
aforementioned deviſe applies to them; the 
only difference between them being, that thefe 


are leafes for years, and the former a leafe 


for lives; and that the words ſhare and ſhare 
alike are omitted in the deviſe of theſe; but 
it is apprehended that the only effect of the 
omiſſion of theſe words is, that Benjamin 
Ward took thoſe houſes as joint-tenants, and 
not as tenants in common; and that the fame 
rules of conſtruction, by which a man will 
take a quaſi eſtate tail, or an eſtate for life 
jointly with his children, hold equally in 
the caſe for lives or for years. 


As to the houſe in Granby-Row, it would in 


deed, on a curſory perufat of the will, appear 
as if it had been abſolutely deviſed to Benjamin 
Ward and his heirs, and conſequently became 
a lapſed deviſe; but on conſidering it more 
attentively, it will appear that the deviſe of 
that . 18 * and connected with the 
deviſes 
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devifes of his houſes in Cuffe-fAreer and Cathe- 


ritiſtreet, by the conjunction alſo, and the 
whole clauſe governed by the fame verbs, 
whereby it becomes one fentence. And then 


the obvious meaning of it is, that he deviſes his 
freehold intereft in Granby-Row, and-his leafe- 
hold intereſts in Cuffe- freer and Catherine: fircet 


to Benjamin Ward, for the uſe and denefit of 


him and his children. 


It is odjected to the decree, that the ſeveral 


nights of the parties under the will are not aſ- 
certained by it. But it was not the buſineſs or 


duty of the court to give any opinion thereon; 


all that was neceflary was, to decree the poſſeſ- 


ſion to the parties entitled to it. When they 
obtain ſuch poſſeſſion of their reſpective rights 


and titles, it is early enough for a Court of 


juſtice to give an opinion on that title, when 
their right to the poſſeſſion ſhall at any time 
hereafter be queſtioned; which may never hap- 
pen: Whether all or which of the children of 
Benjamin Ward take as joint-tenants or tenants 
in common ? whether they take for their lives, 
or any greater eſtate, is not a matter neceſſary 
at prefent to determine; it can never become 
necelfaty, until ſome perſon ſhalt claim the poſ- 


ſeſſion upon the ground of their title to the poſ- 


leſſion being at law determined. Indeed where 


# vill dire the execution of a truſt, and a 


conveyance . 
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1788. conveyance is accordingly directed by the court, 
— it muſt declare explicitly the eſtate of the par. 
dae ties, in order that the conveyance may be 
drawn accordingly, and will even depart from 

the words of the will for the purpoſe of effec- 
tuating the intention of the teſtator ; but here 
there is no ſuch executory truſt, In fact as the 
truſtee died in the life of the teſtator, and no 
legal eſtate ever veſted in him or his repreſen. 
tatives, it is to be conſidered as an immediate 
deviſe of the legal eſtate to the ſeveral de- 


viſees. 

As to the croſs-appeal. The purchaſe of the - 
houſe by the commiſſioners, cannot be deemed « 13 
an ademption of the deviſe to the appellants: PROP 

All ademptions of bequeſts or legacies muſt be * Ca 
by ſome act done by the teſtator, which may « the 
indicate ſome change of his intention, as by « life 
calling in ſome debt due to him, which had be- 
fore been ſpecifically bequeathed by him. But * 


here no act whatſoever had been done by him; & jam 
the houſe muſt have been purchaſed by the com- * any 
miſſioners under the act of parliament ; and the * ſaid 
teſtator's intereſt in it turned into money, whe - © Row 
ther he conſented to it or not. And it ſeems 
perfectly ſimilar to the caſe of Partridge v. Far- 3. 
tridge, Talb. Ca. 226. where a man having be- BW ami 
queathed 1000l. capital, South Sea ſtock, and 
an act of parliament was made which changed 
| | 1 5 three 
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three fourths of the capital South-Sea ſtock in- 
to annuities; and it was holden that the legacy 
was not taken away by the act of parliament; 


which caſe eſtabliſhes the doQrine that where 
the ſubſtance of a ſpecific legacy or bequeſt is 


altered without the act of the teſtator, the le- 


gatee or deviſee is entitled to the matter ſubſti- 


tuted in its place. 


After hearing counſel, the following quel- 
tions were propoſed for the opinion of the 
Judges. 


1. Whether the children of Benjamin 
% Ward, or any and which of them took any 


« and what eſtate or intereſt in the lands of 


* Caſtle Byrne, under the will of Samuel Baker, 
* the ſaid Benjamin Ward having died in the 
« life-time of the teſtator? 


2. © Whether the children of the ſaid Ben- 
* ;amin Ward, or any and which of them took 


any and what eſtate or intereſt under the 


* ſaid will in the teſtator's houſe in Granby- 


2 cc Row « 8 


3. « Whether the children of the ſaid Ben- 


"Jon Ward, or any and which of them took 
any and what eſtate or intereſt under the ſaid 


« will 


A Calles in Parliament. 


1788 will in the teſtator* 8 houſe in Great Cuffe. 
54857 wh ce Ateei * 


Friday, April 11th, 1788. 


| Theirop- The Lord Chief Juſtice of the Common 
Pleas delivered the opinion of the Judges in 
the following words : 


% We are of opinion, that under the will 
& of Samuel Baker, the nine children of Ben. 
* jamin Ward took the entire intereſt in the 
lands of Newtown Caſtle Byrne, as tenants in 
" common.“ | 


We ure of opinion, that under the will d ** 


* Samuel Baker, the nine children of Benjamin 8 
% ard took the entire intereſt in the houle P47 
* of Granby-Row, as joint-tenants.” EF 
« We are of opinion, that under the will « fun. 
© Samuel Baker, the nine children of Benjami Pe 
yard took the entire intereſt in the houſe | 
66 1 2 8 6 N int-tenant.“ be n 
run fe: ſtreet, as joint-tenant. this i 
ſhall 


6 Jeur.220- It was declared, that the reſpondents in tin che 
| original appeal, the nine children of Benjani i be j 
Ward, deceafed, are intitled under the will d 
the teſtator Samne! Baker, to the teſtator's en 
tire intereſt in the lands of Newtown Call 

Byrit 


vr 
ba 
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Byrne as tenants in common, and that FIRER are 
alſo intitled to the entire intereſt in the ſaid 


teſtator's houſes in Granby-Row and Cuffe- - 


frreet, as joint-tenants. And it was ORDERED 


and ADBJUDGED, That the ſaid decree, ſo far as 


it directs injunctions to put them in poſſeſſion, 
and ſo far as it directs an account of the rents 
and profits of the ſeveral lands and houſes men- 
tioned in the ſaid decree, ſave and except the 


houſes in Catberine-/treetand Dame: ſtreet be affirm- 5 


ed. And it was further Ox DñERED and Apfupd- 
zp, That the bill of the ſaid reſpondents in the 
Court of Exchequer, ſo far as it relates to the lega- 
cy of gool. given by the ſaid will to the ſaid Ben- 
jamin Yard, and ſo far as it relates to the be- 


queſt of the reſidue of the. teſtator's perſonal | 


eſtate be diſmiſſed. And it was further Ox- 
DERED, That as to the accounts directed by 


the Court of Exchequer of the rents and profits 


of the ſaid houſes in Carherine-flreet and Dame- 


ſtreet, and as to all other matters in the ſaid 


bill and decree, fave what is hereby adjudged 
and decided upon as aforeſaid, the ſaid cauſe 
be remitted back to the Court of Exchequer, to 


| the end that the parties may proceed as they 


ſhall be adviſed, and that the ſaid court may 


rehear the ſaid cauſe, and do therein as ſhall 


2 798 . 


7 Sir 
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Sir JOHN 81 EWART HAMILTON's 
Cask. 


April 18th, 1788. 


A PETITION was preſented to the Houſe 


on the part of Sir John Stewart Hamilton, Bart. 


and other creditors of Frederi k, late Lord 
Viſcount Boyne, deceaſed, ſetting forth, That 
at the inſtance of the petitioners and ſeveral 
other of the creditors of Lord Boyne, two or- 
ders were conceived in his Majeſty's High 
Court of Chancery of this kingdom, one bearing 
date 2oth June, 1787, and the other bearing 


date 6th of February, 1788, appointing a re- 


ceiver or receivers to receive the rents of the 
ſeveral eſtates whereof the late Lord Boyne was 
ſeized and poſſeſſed at the time of his deceaſe, 
in a cauſe depending in ſaid court, wherein 
William Earl of Mansfield is plaintiff, and Fre- 
derick Hamilton, Kſq. ſometimes called Lord 


Boyne, and others are defendants. += 


That petitioners apprehend that Frederick 
Hamilton and his confederates mean to appeal 
to the Houſe from the ſaid orders, merely to 
have an n opportunity during the prorogation of 

| * 
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Parliament to receive the rents and profits of 1788. 


the ſeveral eſtates, and apply them to their 
own uſe, which would materially injure the 
petitioners, the ſaid rents being the principal 
fund out of which the petitioners expect to be 
paid their demands. 


And praying their Lordſhips to take the pre- 


miſſes into conſideration, and direct the Lord 


Chancellor, in cafe ſuch appeal ſhall be lodged, 
and in caſe the. appellant or his confederates 
ſhall attempt to diſobey his Lordſhip's orders, 
or any of them, in ſaid cauſe, pending ſaid in- 
tended appeal, to proceed under ſaid orders for 
breach of ſame, as to his Lordſhip ſhall ſeem 
juſt, without incurring the diſpleaſure of the 
Houſe. . | | - 


Upon reading this petition, it was Resor.v- 
ED, That if any appeal be brought to this 


Houſe, as apprehended in the ſaid petition, 


and in caſe the appellant or any of his canfe- 
derates ſhall diſobey the orders of the Court 
of Chancery, or any of them, in ſaid cauſe, 
during the vacation of Parliament, pending 
laid intended appeal, this Houſe will not 
conſider it as any contempt of this Houle, or 


any breach of the privilege thereof, if the ſaid 
Court of Chancery ſhall proceed under faid or- 


ders 


Sir Joun 
STEWART 
HAMILI- 


Tow's 


Caſe. 


6 Jour 222. 


——— ˙O—‛—2ʃ4k f 


112 


Cale2g. 


1789. 


Nenpros- 
entered up- 
on a writ 

of error, 
plaintiff not 


du ggg 
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time. 
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ders for breach of the ſame as ſhall ſeem- juſt, 


until ſuch appeal can be heard. 
. — 
W 
DANIEL Mo. EN CROW, Plaintiff 1 
MART ENGLISH, Detendant FR. 1 
I 
Febr. uar y . 18th, 1789. ] 
| « 
LORD FARLSFORT, Chief des; of the 4 
King's Bench, delivered in the writ of error = 
in this cafe, on the 6th of February, 1789, / 
when the plaintiff was ordered to aſſign ertors 5 
in eight days, and not having done ſo within 2 
the limited time, it was this day Ox DEREb, K 
That the clerk of the Houſe do forthwith en- Ul 
ter a nonpros on the ſaid writ of error, and that 
the record be remitted to the Court of King's 
Rench, to the end execution may be had upon 
the judgment given by that Court, as if no Me 
lach writ of error had been brought into this inden 
Houſe. | nor Bi 
3 7 | Down 
31 JE 
2 leaſe b 
WIA ee 
WER. Vol 
bare tenant 


an he mai; 


aſt, 


WILLIAM MACARTNEY, Eſq. Appellant. 


The Hon. ANNA MARIAN 
 BLUNDELL, Mary, Lady 
Bertie, the Rt. Hon. Arthur, | 
Lord Viſcount Xilzwarlin, 
and Mary, Lady Viſcoun- | 


the teſs Kifwarlin, his wife, Sir \R of W Caſe zo. 
3 John Filmer, Bart. rae | 

g ſham Filmer, Francis Fj mer, 

as Suſanna Narthy, William 

ithin „ orthy, John Hatch, and | 

RED, Elizabeth, Counteſs of Su- | 

en- terland, 5 

that : | | 
ing's May 8%h, 178g. a 
1 d Viſcount Blundell, by Tre pd. 
f no MONTAGUE, Lord Viſcount Blundell, by The appel 


this indenture 14th of May, 1748, demiſed the ma- ed ere. 


nor and lands of Dundrum, in the county of 8 


Down, to the appellant, William Macartney, for 8 
31 years, at the yearly rent of 700l.— But this zgaint the 
leaſe being defective in ſome particulars, Lord donate; 

LAM Blundell, on the 24 of May, 1750, executed a 2 re- 


Vor. II. A new leging that 


nantor was 
bare tenant for life. This refuſal is a breach of the covenant, for which an action 


on he maintained at law againſt the repreſentatives of the covenantor. 
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heirs of the 


againſt 
BLUNDELL 
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new one, 1n conſideration of the ſurrender of 
the former ; —this leaſe recited the denomina- 
tions of the lands conveyed, and the names of 
the ſeveral perſons in the actual poſſeſſion 


thereof, and demiſed the ſaid recited lands (ex. 
cept ſuch parts as were held and enjoyed by any 


perſon. or perſons by virtue of any leaſe, ar. 
ticle, or agreement, tfor any term of years 
which were not then determined) to the appel. 
lant, at the yearly rent of 1861.—The deed 
further recited, that by virtue of certain leaſes, 
articles, or agreements, the ſeveral perſons 
named in the recital were reſpectively entitled 
to and intereſted in the caſtle of Dundrum, and 
the lands, &c. at and under the rents ſet forth 
amounting in the whole to 420l. gs. ; and that 
it was agreed by and between Lord Blundell 
and appellant, in conſideration of the further 
yearly ſum of 5141. covenanted to be paid by 


the appellant, Lord Blundell ſhould aſſign to 


him all and ſingular the ſaid ſeveral yearly rents 


- recited, to have been reſerved during the remain- 


der of the reſpective terms yet undetermined, and 


from and after the determination, ſurrender, or 
forfeiture of all or any of the ſaid ſeveral leaſes, 
articles, or agreements, 'to grant a new leale 
or leaſes to the appellant, his executors, ad- 
miniſtrators, and aſſigns, of ſuch of the pre. 
miſſes as ſhould be ſo determined ſurrendered 
or forfeited, for the full term of 31 years. from 
1 J . 1 e . the 


recita 
the aj 
the y. 
514l. 
Pang 
and t 
twice 
premi. 
ſelf, h 
that tl 


0 


titled 
and 
forth 
that 
endell 
Tther 
d by 
zn to 
rents 
main- 
d, and 
er, or 
leaſes, 
leale 
8, ad- 
e pre. 
\dered 
from 

the 


Caſes in Parliament, 


the making thereof, at the election of the ap- 1 
pellant, his executors, &c.; and upon the ſur- 


rendering of this preſent leaſe, to grant a new 
leaſe, as well of the premiſſes hereby demiſed, 


Its 


1789 
——— 


Macakr- 


NET 
againſt 


BLunDELL 


as of all and every the other premiſſes com- 


priſed in ſuch leaſes, articles, or agreements 
as ſhall be then ſo ſurrendered, forfeited, or 


determined, at and under ſuch additional rents 
as with the yearly rent of 186I. will amount in 


the whole to the yearly ſum of 700ol. 


After theſe recitals, the indenture further 
witneſſeth, that Lord Blundell bargained, ſold, 
aſſigned, transferred, and ſet over all and eyery 
the ſaid yearly rents payable by the reſpective 
tenants during the remainder of their refpec- 


tive terms: then the deed empowered the ap- 
pellant to receive the rents in arrear, and to 


execute leaſes to ſuch perſons as were entitled 


under the former agreements contained in the 


recital, —There was a covenant on the part of 
the appellant, his executors, &c. to pay, as well 
the yearly rent of 186l. as the yearly ſum of 


5141. by half-yearly payments, with a nomine 


ene for every default: —a covenant to repair, 


and to admit Lord Blundell and his affigns 
twice in every year to ſee the condition of the 


premiſſes.— Lord Blundel] covenanted for him-' 
ſelf, his heirs, executors, and adminiſtrators, 
that the appellant, his executors, &c. ſhould 
N= A quietly 


1789 
MacarT- 
NEY 


againſt 
rund. 


ll 
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quietly hold and enjoy the premiſſes during the 


term, and during the natural life of Lord Blun- 
dell receive the rents aſſigned; and in cafe all 
or any of the leaſes, articles, or agreements, 
ſhould be furrendered, forfeited, or otherwiſe 


determined, during the faid term of 31 years, 
that then Lord Blundell, or his aſſigns, in cafe 


he ſhould then be living, or the perſon or per- 
ſons who ſhould then be entitled to the tree- 


hold or inheritance of the premiſes, in caſe 


Lord Blundell ſhould then be dead; ſhould up- 


on the reaſonable requeſt of the nad his 
executors, &c. from time to time and at all 


times, from and immediately after ſuch ſurren 
der, forfeiture, or other determination of ſuch 
leaſe, &c. execute unto the appellant, his exe- 
cutors, &c. a good and fufficient leaſe and 


beaſes of the premiſſes compriſed in ſuch leaſe 


or leaſes, &c, ſo to be ſurrendered, forfeited, 
or determined, at and under the ſeveral rents 
mentioned (ſetting out the rent of each part) 


with ſuch and the like covenants, in all and 


every the leaſes to be granted, as in this in- 
denture was contained, or ſuch of them as 
could then take effect, for the full texm of 31 


years, from the reſpective times of making 


ſuch new leaſes.— But in caſe the appellant, his 


executors, &c. ſhould not be deſirous of ſuch 
new leaſe or leaſes, but ſhould be deſirous of 


having a renewal of the laid indenture of leaſe, 


1750; 
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1 50, together with ſuch lands, tevietietits, or 
bereditaments, as ſhould be conipriſed in ſuch 


of thy leaſes, &. as ſhould be then ſo ſarren- 
dered, forfeited; or determined, then Lord 
Blundell for himſelf, his heirs; executors, and 


adminiſtrators covenanted, that in caſe all or 
any of the ſaid leaſes, &c. of any part or parts 
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of the premiſſes ſhould be ſutrendered, &c. dur- 


ing the ſaid term of 31 years, that then Lord 
Blundell, or his affipns, in eaſe he ſhould be then 


living, or in caſe ſhould then be, dead, the per- 


fon or perſons who ſhould then be entitled to 
the freehold and inheritance of the premiſes, 
ſhould upon fequeſt of the appellant, his e&e- 


cutors, &. and upon his ot their ſutrendeting : 


and paying the rents, and performing the cove- 


nants on their part; execute unto the appeltant, 
his executors; &c. a hew leafe; as well of the 


premiſſes therein before demiſed, as of all and 
evety the premiſſes compriſed in or held by 


virtue of ſuch leaſes, &c. as ſhould be then ſo 


ſurrendered, forfeited, or determined, at fuck 
additional yearly rents as the fame were before 
eſtimated at, over and above the yearly rent of 


1861: ; which new leafe ſhould contain a cove- 


nant on the part of the appellant, his execu- 


tors, &c. for the payment of ſuch further year- 


ly ſum as together with the rent to be reſerved 
would in the whole amount to the yearly ſum 
of 70ol. ; and with ſuch and the like covenants 
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in all reſpects as in the ſaid leaſe contained, or 
ſuch of them as could take effe& for g1 years, 
as alſo an aſſignment of the remainder of the 
rents reſerved by the outſtanding leaſes (if any 


there ſhould then be). 


And the leaſe, 2d May, 1750, concluded with 
the following proviſo :—* Provided always, and 
< it is hereby declared and agreed by and be- 
< tween the ſaid parties to theſe preſents, and 
< it is the true intent and meaning of theſe pre- 
c ſents, that in caſe the ſaid Lord. Viſcount 
<* Blundell ſhall happen to die before all and 
< every the leaſes, articles, and agreements now 
<* outſtanding ſhall have been ſo ſurrendered, 


“ forfeited, or otherwiſe. determined, and be- 


e fore ſuch new leaſes or renewed leaſes ſhall 
cc have been ſo. executed and delivered to the 
« ſaid William Macartney, his executors, admi- 
< niſtrators, and aſſigns; and in. caſe the per- 
<« ſon or perſons who ſhall then be entitled to 


ec the next and immediate freehold and inheri- 


<« tance of the ſaid premiſſes for the time being 
4 as aforeſaid, do and ſhall upon the reaſon- 


e able requeſt, and at the coſts and charges of 


„the ſaid William Macartney, his executors, 
<« adminiſtrators, or aſſigns; and in caſe of his 
te and their electing a renewal of the preſent 
„ leaſe,. with the premiſſes compriſed in and 
« held by virtue of ſuch outſtanding leaſes, ar- 

| < ticles 
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4 xicles, or agreements as ſhall be then ſurren- 


«« dered, forfeited, or determined, upon his or 
- « their ſurrendering or delivering up this pre- 


ce ſent leaſe, and upon his and their part ob- 


< ſerving the rents, payments, covenants, and 


« agreements on his and their parts and be- 
« halfs, to be paid and performed as aforeſaid, | 
« refuſe to execute and deliver to the ſaid 
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« William Macartney, his executors, &c. ſuch 


« new leaſe or leaſes of the premiſſes compriſed 


ein and held by virtue of ſuch outſtanding 


<« leaſes, articles, or agreements as ſhall be 


« then ſurrendered, forfeited, or determin- 


« ed, or ſuch renewed leaſe, in caſe the ſame , 


e ſhall be then elected as aforeſaid, That . 
« then and from thenceforth, ſo much and 


« ſuch part of the ſaid yearly ſum of SI4l. as 


« herein before is mentioned and agreed to 
ce be the future yearly rent of ſuch of the ſaid 


« farms and premiſſes to be demiſed as afore- 
« ſaid, and which ſuch perſon or perſons ſo en- 
e titled as aforeſaid ſhall refuſe to demiſe in 


« manner aforeſaid, or the whole of the faid 


« ſum of 5141. in caſe ſuch renewal ſhall be 


te elected and refuſed as aforeſaid, ſhall be 


« abated and deducted to the ſaid William Ma- 


« cartney, his executors, &c. and therefrom the 
« ſaid Milliam Macartney, his executors, &c. in 
&« ſuch caſe ſhall be, and are hereby for ever 


4 releaſed and Giſcharged ; or in caſe of ſuch 


- 


ce refuſal 
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1789. „ tefufal of ſuch new teaſe or leaſes, or ſuch 


ce renewal, if elected as aforefaid, and if the 
&« faid William Macariney, his executors, &c. 
« ſhall ſo pleafe, then it ſhall and may be law- 


ful to and for the ſaid William Macarthey, 


cc his executors, &c. to furrender and yield up 


C to ſuch perſon and perſons, who ſhall then be 


« {6 efititled to the freehold and inheritance 
<« of the ſaid premiſſes, this preſent indenture; 


* and from thence this preſent indenture, and 


< every article, covenant, matter and thing 
< herein contained, ſhall ceaſe, determine, and 


c pe abſolutely void and of none effect, any 


ce thing herein contained to the colitrary there- 
25 of in ary wile W — 


Under this leaſe the appellant held and en. 
joyed the lands, and in 1753, being then in 


London, he was arreſted at the ſuit of Lord 


Donegal, and confined in the Fleet Priſon un- 
til the year 1769.— Trinity term 1753, Lord 
Blandelt brought an ejectment for non pay- 
ment of rent, to which the appellant took de- 
fence, and the cauſe was tried at the aſſizes of 
Down, 23d April, 1554, but the appellant hav- 


ing poſſeſſion of the counter - parts of ihe utider- 


tenants leaſes, and having diſclaimed being te- 


nant to that part of the eſtate, in reſpect of 


which the yearly ſum of 5141. was payable, 
the Court was of opinion, that the eje&ment 
h could 


ord 


ord 
a- 


have 


der- 


te- 
& of 
b ble, 

ent 
ould 
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could only be maintained for the lands actually 
demiſed at the rent of 1861. and it appearing 


that root. only was due to Lord Blundel/ on 


the rift of November, 1752, as well for the 
yearly rent of 861. as of the yearly ſum of 
$41. the Court was of opinion, that as the 
payments made to that time were ſufficient to 
diſcharge all the rent of 1861. that ſuch pay- 


ments ſhould be applied to that rent, and not 
any paft of it to the annual ſum of 5141. and 


therefore nonſuited the plaintiff. 


Lord Blundell, on the 7th of June, 17 54, 


Med his bill in Chancery againſt the appellant 


and others, among whom were 270 tenants, 
fetting forth the leaſe, arrears of rent, and trial 
dy ejeckment; and charging that the appellant 
was theti in execution in the fleet priſon, and 


that his Lordſhip had no other remedy for his 


rent and arrears, which then amounted to up- 
wards of 2000l. than by receiving it from the 
ſeveral tenants of the lands, and charging that 
he, Lord Plundell, was bare tenant for life, 
with a power only to make leaſes in poſſeſſion 
at the beſt improved rent: That the appellant 
was itidebted to Sir Robert Blackwood, who 
cauſed a writ of H. fa. to ifſue againſt the ap- 
pellants' goods, directed to the ſheriff. of the 
county of Down, and that he, by virtue thereof, 


ſold the appellants' intereſt in the ſaid leaſe, 


and 


121 


1789 
— 


MatakT- 


EN 


BLUN DIL 


122 


1789. 


3 l 


MacarT- 
NEY 
againſt 

| BLUNDELL 


Caſes in. Parliament. 


and that Sir R. Blackwood had cauſed the ſame 
to be purchaſed in truſt for him, the ſaid Sir 


Robert; and the bill prayed, that the defendants 


might be reſtrained from ſuing for, or recover- 


Ing the rents from the tenants, until the plain- 


tiff ſhould be paid the arrears of rent then due, 
and that the tenants ſhould bring their rents 


into Court, until ſuch rent and arrears, and the 


accruing rents ſhould be paid, and that the 
plaintiff might be put into ſome method of re- 
covering the ſum of yool. a year under the 
deed and general relief. | 


An appearance was entered in the name of 
the appellant, but, as he alleged, without his 
knowledge or conſent, and proceſs of contempt 
being had againſt him for want of an anſwer, 
an injunction was iſſued according to the prayer 
of the bill, and on 2oth of July, 1754, Henry 
Hatch was appointed receiver of the rents, who 


was, by an order 28th November, 1754, di- 


rected to ſet ſuch parts of the ms as were 
unſet. 


On the 1 gth of Auguſt, 1156, Lord Blundell 
died, leaving three daughters, the reſpondents 
Anna Maria, and Mary Lady Bertie, then the 
wife of Lord Raymond, and Chetwynd, (then 
married to William Trumbull, Eſq.) the grand- 
mother of the reſpondent Lady Viſcountels 

Kilwarlin. 
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Xilwarlin. Lady Blundell was the widow and 
executrix of Lord Blundell, and ſhe died inteſ- 
tate, 4th December, 1756, and the reſpondent, 
Auna Maria was her adminiſtratrix, and admini- 
ſtratrix with the will of Lord Blundell annexed, 
and ſhe poſſeſſed herſelf of aſſets ſufficient to 
anſwer all his engagements. 


until his death, February, 1761, when John 
Hatch, ſon of Henry, was appointed receiver by 


Lord Blunde/Ps daughters and co-heirs, who 


on the 24th of November, 1762, revived the 


cauſe, and on the 19th of February, 163, John 


Hatch was appointed receiver of the Court of 


 epgainfl. 
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Henry Hatch continued to receive the rents 


Chancery. From this time to the year 1765, 


ſeveral orders were made in the cauſe relative 


to removing and appointing receivers, and on 


the 6th of Aug, 1765, the reſpondents ob- 
tained order, whereby they had liberty to bring 


an ejectment for non-payment of rent, which 


they accordingly did, and the appellant took 
defence ;—On the 5th of May, 1756, the iſſue 
came on to be tried at the bar of the King's 
Bench, by a jury of the county of Down, when 
a ſpecial verdict was found, ſtating that Lord 
Blundell was ſeized in fee of the premiſſes, and 


being ſo ſeized, executed the deed, ad May, 


1750, to the appellant, who entered into the 


poſſeſſion of the premiſſes expreſsly demiſed to 


him, 


1789 him, at the yearly rent of £861. That the ap. 
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pellant received divers ſums of money of the 
rents of the lands which were in leaſe :—That 
all the leaſes recited in the deed 24 May, 17 50, 
expired on the 1ath of May, 1762; that 
Henry Hatch was agent of Lord Blundell, and 
was appointed receiver of the rents in 1754 by 
the Court; that upon his death Jobn Hatch, his 
fon, was appointed agent by the co-heirs, and 
. afterwards a receiver in the cauſe, &e. And 
if, upon the whole matter, the Court ſhould be 
of opinion, that the leſſors of the plaintiff, the 
co-heirs of Lord Blundell, were entitled to 
maintain an ejectment for the non-payment of 
rent for all the lands and premiſſes in the de- 
claration, then they find there was due, 6th 
of May, 1765, to the co-heirs the ſum of 
2140l. | 


This ſpecial verdict never was made up: On 
the roth of Sepiember, 1766, Chetwynd Trumball 
died, leaving Mary Sandys, the wife of Martin 
Sandys, Eſq. her only child, who became ſeized 
of one-third of the lands; and on the-8th of 
November, 1766, the aſs was eee re · 
vired. 


On the 5th of Mad 1766, the appel- 
lant filed his original croſs-bill in Chancery, 
againſt the co- heirs and perſonal repreſentatives 

of 


Cafes in Parliament. 
of Lord Blundell, ſtating, in addition to ſeveral 
of the particulars before mentioned, that the 
receivers had been guilty of fraud and miſma- 
nagement, and praying that the co-heirs of 
Lord Blundell might be compelled to execute 
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2 leaſe, or renewal, purſuant to the covenants | 


in the leaſe, and that they might be reſtrained by 
injunction from proceeding at law to recover 
the poſſeſſion of the lands. In the month after 
this bill was filed, an application was made to 
Chancery, on the part of the appellant, to be 
reſtored to the poſſeſſion of the lands, upon 
payment of the ſum found due by the verdict, 
and giving ſecurity, by recognizance, for the 
future payment of the rent. The order was 
accordingly made, upon the propoſed terms, 
and the appellant was reſtored to the poſ- 
ſeſſion. 


The appellant amended his croſs- bill in May, 
1767, and Fanuary, 1772, ſtating, that upon 


his being reſtored to the poſſeſſion, he found 


that all the improvements which he had made 


were deftroyed, and that moſt of the tenants 
had abſconded with the arrears of rent: That 
he again ſet about improving the lands, and 


expended very large ſums of money for that 
purpole : That he had fince diſcovered, that 
by article, 5th July, 1731, Lord Blundell 
demiſed the caftle and farm of Dundrum to 

|  Maithew 
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Matthew Willock for 31 years, at the yearly 
rent of 341. and by a writing at the foot of the 
article, it was agreed that if Willock ſhould ex- 
pend gol. in building upon the lands, ten years 
ſhould be added :—That the legal term granted 
by this article expired in 1762, but the equita- 
ble intereſt did not expire till 1972 ; that this 
ſum of 341. was one of the rents aſſigned to 
appellant, by the leaſe of 1450, yet the Willocks 
held the poſſeſſion till 1992, without paying 
rent for the laſt ten years, and the co-heirs of 
Lord Blundell refuſed to lend their names to be 
uſed by the appellant for a recovery of the 


farm. 


The reſpondents anſwered theſe ſeveral 
amended bills, and inſiſted they were not bound 
to renew the leaſe of May, 1750, for that by 
deeds of ſettlement, 23d and 24th days of June, 


1741, made on the marriage of Lord Raymond 


with Lady Mary, the premiſſes in queſtion 
were, among others, conveyed to truſtees to 


the uſe of Lord Blundell tor life, remainder in 


ſtri& ſettlement to the iſſue male of Lord Blun- 


dell, and for want of ſuch iſſue, remainder as to 


one-third to the reſpondent Anna Maria Blun- 
dell for life, remainder in ſtrict ſettlement. As 
to another third, to William Trumbull and 
Chetwynd his wife, in like manner ; and as to 
the nn third, to the uſe of Lady Mary, 

| with 
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with like remainders; that by theſe deeds, Lord 
Blundell and the reſpective perſons afterwards 
in poſſeſſion, were empowered to make leaſes 
for three lives or 41 years, in poſſeſſion, but 
not in reverſion, ſo as upon every ſuch leaſe, 
there ſhould be reſerved as great yearly value 
and rents proportionably as then was or were 


paid, without fine, &c. They alſo ſtated an 


Engliſh act of parliament, 15 Geo. 2. (An. 1941) 


entitled an act for veſting the eſtates of Lord 
Blundell in truſtees for certain purpoſes, and it 
was thereby enacted that he ſhould have power 
to make leaſes for three lives, or 31 years 
only. 


Lady Mary Sandys died after theſe anſwers 


1789 
— 


Macaxr- 
NET 


ag 
BLUNDELL 


were filed, leaving William Trumbull Sandys, her 


eldeſt fon and heir at law, Edwin Blundell 
Sandys, and Mary Sandys, now Viſcounteſs Kil- 
warlin, her children, on whoſe part and that of 
the reſpondents, a third bill of revivor was 
filed in the original cauſe. 


On the 25th of February, 1778, the appel- 
lant further amended his croſs-bill, praying 
that the co-heirs and perſonal repreſentatives of 
Lord Blundell might account with the appellant 


for what they and Lord Blundell had received, 


or, without wilful default, might have receiv- 


ny or made out of the lands, and for the da- 


mages, 
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1989 mages, injuries, and lofſes the appellant had 
Maciag: ſuſtained by their means, or thoſe of their re- 


G HEY 


ceivers ar managers; thai the appellant might 


a zer be allowed the ſame out of any rent which 


ſhould be in future payable out of the lands ; 


that full amends and compenſation ſhould bs 


made to the appellant for the ſame, and for 
breach of coupnant, out of the eſtate and effects 
of Lord #1undel}, if appellant ſhould not appear 
to be entitled to the renewal of ſaid leaſe 2d 
May, 1750; and that the reſpondents, the co- 


 bigirg of Lord Blundell, or the perſons entitled 
to the inheritance of the lands might be oblig-. | 


ed ſpecifically to perform the covenant for re- 
newal, . and that the executors of Millocks 
might pay appellant all ſuch rent and arrears as 
they had detained in their hands; or if the 


Court ſhould be of opinion, that they ought 


Rot to pay fame, that then ſuch of the defen- 
dants as were liable thereto, might be obliged 
to allow appellant all ſuch rent and*arrears as 
Catherine Willocks and her executor had retain- 
ed in their hands; and that they ſhould ac- 
count for, and pay to appellant the meſne rates 


and profits of the farms demiſed by Lord Blun- 
deli to M. Wilkck, if the Court ſhould be of 


opinion, their intereſt under the faid article ex- 
pired before the 1ft of November, 1991, old 
ſtile, and that they might deliver the quiet and 


= —_— polleſſion of the ſaid ane 10 appellant, 


and 
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and that he might be at liberty to bring an 


eje d ment in the name of the co-heirs, for the 
recovery of the poſſeſſion of ſuch parts of the 
lands as they withheld from him z—that the 


at law againſt the appellant or his ſureties upon 
the recognizance z and in caſe the Court ſhould 


de of opinion the co-heirs were not liable to 


make ſatisfaction for the miſmanagement of the 
receivers, that then the appellant might be at 
liberty to ſue upon a certain bond executed to 
Henry Hatch by Sir R. Blackwood. 


on the 5th of March, 17825 the co-heirs and 
es parties (ſome of whom are ſince dead) 
anſwered this amended bill, and ſet forth, in 


addition to the ſettlement of 1741, that by ar- 


ticles of agreement, I 3th and 14th of February, 
1709, made previous to the marriage of Mon- 
tague, Lord Viſcount Blundell, then Sir Montague 
Blundell, a minor, with Mary Chetwynd, the 


manor and lands of Dundrum, in the county of 


Down, with his other eſtates were limited (ſub- 
ject to a jointure for his intended wife, and 


portions. for younger children) to himſelf for 


life, remainder to the firſt and every other ſon 
of the marriage.in tail male, remainder to his 
daughters in tail general, remainder over; 
with power to Lord BJundel! to make leaſes for 
41 years or three lives at the beſt improved 
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rent, About the ſame time à private act of 
Parliament paffed enabling Lord Blundell to 
execute a fettlement purſuant to thofe articles, 
which ſettlement was accordingly executed and 
together with the articles duty enrolled in 
Chancery in /rcland, and regiſtered rqth ly, 
1711. | 


On the 2oth of July, 1782, the reſpondents 
applied for liberty to bring an ejectment on the 
title for the recovery of the lands and for a 
receiver: the appellant at the ſame time ap- 


plied for an injunction to: ſtay the co- heirs from 


proceeding at law. Upon theſe motions, it was 
ordered, that the appellant ſhould. have an in- 


junction to the hearing, and that the plaintiffs 


in the original caufe ſhoutd be at liberty to 
bring an ejectment and to have judgment at 


law, with a releafe of errors, and ſtay of exe- 
eution until further arder—the appellant un- 


dertaking to pay the afrear of rent one half 


pear under the other pending the cauſes with - 


Lord Lif- 
ford. 


out prejudice, and to fpeed his cauſe, 


The reſpondents having fet down the appel- 
lants cauſe for a difinifs, it came on to be heard 
in. Eaſter and Trinity terms 178), and in Mi- 
chaelmas term following, the Lord Chancellor 


Vas pleaſed to diſmifs the appellant's bill, but 


without coſts, and without prejudice to any 
action, 
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action, which he might be adviſed to bting 
againſt the repreſentatives of Lord Blundell 
and againſt the repreſentatives of Sir Robert 


Blackwood, on the fecognizance enteted inte 
by John Hatch. 


the cauſe was fe- Beard in iT rinity term 1788, 
when the Chancellor pronounced the following 
decree——* That as to ſo much of the appel- 
te Jant's bill as ſeeks a renewal, or new leaſe of 
& the lands from the reſpondents or any of 

&« them, and as to all other matters in the bill, 
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% fave as after-mentioned, his Lordſhip was 


pleaſed to affirm the former decree, but 
ee without coſts, and as to ſo much of the hill 
&© as ſeeks a diſcovery of the real and pet- 
te ſonal aſſets of Lord Blundell; and any da- 


e appellant by a non- performance of any co- 
te yenant of the ſatd Lord Blundell, it was 


mages alleged to have been ſuſtained by tre 


&« referred to a Maſter to take an account of 


e the real and perſonal aſſets of faid Lord 


te Blundell, of what the ſame did, or doth con- 
«© ſiſt, into whoſe hands the ſame hath come, 
« and how applied or diſpoſed of, and in 
« taking the ſaid account, the Maſter to make 
« all raft allowances, and reſerve the further 
te conſideration of the laſt mentioned patticu: 
e lar, until after the Vaſter fouls k have made 
* his report.” T 
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The appellant conceiving himſelf n 
by the diſmiſſal of that part of his bill, which 
" prayed a renewal or a new leaſe of the lands 


_purſuant to the covenant contained i in the deed, 


2d May, 1150, appealed therefrom for the fol. 
lowing reaſons :—PFor that by that deed and 
the covenants therein contained, it appears that 
an annual ſum of 931. 11s. being the amount of 


the difference between the rents by the ſaid 


deed, aſſigned to the appellant, and the rents 
which he covenanted to pay, independent of 
riſk and loſſes and expences attending the col- 


lection and receipt of rents from a numerous 
poor tenantry, was a conſideration agreed upon 
between the parties, for the covenant of renew- 


al contained in the deed, and on the part of 


Lord Blundell to be fulfilled and performed, 
and that ſaid annual ſum of 931. 118. cove- 
nanted by the appellant to be paid, and which 


by appellant was actually paid, was a true, full, 


and valuaable conſideration for the covenant, 


for a renewal to be made by Lord Blundell and 
thoſe entitled to the inheritance of the lands 
after his death. 


1 That upon the death of Lord Blur- 
dell, it was a-matter reſting in the choice. and 
election of his daughters and co-heirefles, the 


reſpondents, either to claim under the ſettle- 


ments now 1 up, by way of defence in their 
; anſwers, 


Cafes in Parliament. 
anſwers, and to avoid the aſſignment of the 
tents made by Lord Blundell, their father, in 
and by the deed of the 2d of May 1150; in 


which caſe that deed would have had no kind 


of effect or operation as againſt them, except 


as far as the ſame actually demiſed part of the 


eſtate to appellant, at the yearly rent of 186l. 
covenants in the deed contained. 
Thirdly. That in caſe of an election on the 


part of the co-heirs to adopt and agree to the 
terms and covenants in the deed, 2d May, 


1750, it is obvious, that the co-heirs would be 
entitled to the payment of the annual ſum of 


931. 118. over and above what they would be 
entitled to, in caſe they ſhould claim paramount 


to Lord Blundell, and under the ſettlements 
now ſet up in their anſwers, and with the fur- | 


ther advantage of having the rent paid by one 
hand, without riſk, or expence . che 


receipt thereof. 


Fourthly. That the eo beireſes of Lord 


_ Blundell, after his death, did not take any ſteps 


whatſoever, to invalidate that part of the agree- 


ment in the deed of 2d May, 1750, which by 


force of the ſettlements in their anſwers ſet up, 
was void, as againſt them, nor did they ever 
bring an ejectment for the recovery of ſuch 
parts, the leaſes whereof had expired, or de- 


mand, 
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1589. mand, or diſtrain the rents, or for any af them, 
2 which bad been aſſigned to the appellant by 


WA " Lord Blundell. 


BLOyD34L . | 

Fifthly, That the co-beireſſes of Lord Alan. 

dull did, immediately after his death, proceed 

| Thereſpon- upon the ſame plan, and under the ſame right 

edundr and claim with their father Lord Blundell, to 

nene win take, demand, and receive the ſpecific rent of 

%. Nn. 7ool. being the whole of the rent and annual 

dam by appellant eovenanted to be paid under 

and by the deed of 2d May, 1950, and of 

which part was, and muſt be conſidered as the 

conſideration and purchaſe money of the coye- 

pant of renewal, and for that purpoſe did con- 

_ tinue Henry Haich, who had been appointed 

receiver of the rents of this eſtate under an or- 

der of the Court of ' Chancery. in the cauſe, 

which had then abated by the death af Yard 
Blundell. 


Sixthly. That the co-heirefles in 8 ma- 
nifeſtation of their determination and election 
to confirm and adopt the agreements and cove- 
nants in the deed 2d May, 1750, did, on the 
24th of November, 1463, file a bill of revivor, 
to revive a ſyit inſtityted by Lord Bluude!! 

againſt appellant, for the recovery of the ſpeci- 
fic rent of 709). and which ſuit the co-heireſſes 


of Lord Glundell had no right whatſoever to 


revive, 
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revive, but as claimants in privity, and as co- 
heireſſes of Lord Blundeil, and they did accord- 
ingly ſtile themſelves the co-heireſſes at law of 


Lord Blundell, always renouncing and diſclaim- 


ing the title which they now ſet up, while as 
co-heireſſes of Lord Blundell, they would be en- 
titled to an advantage, which except as co- 


heireſſes, they had no right to, and reſerving 


the objection which they now fet up under 
the ſettlement inſiſted upon in their anſwers, 


until they ſhould be called upon to fulfil the _ 
term and condition in the deed of the 2d of 


May, 17 50, on the part of Lord Blundell, and 
his heirs contained, and which they had bound 
themſelves to fulfil, by taking and exacting the 
conſideration and advantage, vpon which the 


| din was founded. 


- Seventbly. That the co-heirefſes in further 
manifeſtation of their election and agreements 
to the purpoſe before-memioned, did apply for 
and obtain an order of the Court of Chancery, 
dated the '6th of Auguſt, 1765, for leave to 


bring an ejectment for non-payment of the rent 
of Jool. a- year, and accordingly did in Trinity 


term, 1765, bring ſuch ejectment, and in the 
ſpecial verdict Lord Blundell is found to be 
ſeized in fee, and the co-heireſſes are found to 
be the co-heirefſes of Lord Blundell, and as 
ſuch entitled to the arrear of yool. the yearly 


ſum | 


- \ 


135 


1789 
20 
Macaar- 
Nr 
ag 
'Brondtts 
Stiled 
themſclves 
his co-heir- 
ceſſes at law. 


Applied ſor 
liberty to 
bring an 
ejectment 
for non- 


payment of 


rent. 


136 


1189 
— 


MacarT- 
" NEY 
againſt 

BLUNDELL 


Accepted of 
the rent due 
as co-heir- 

eſſes at law. 


ation of the covenant for renewal, from the co- 


ſum covenanted to be paid under the deed 2d 


May, 1750, and by the ſpecial verdict the ac- 
count of the arrear of this annual ſum was 
found to be 2140l. os 


Eighthly. That afterwards an order of the 
Court of Chancery, reſtoring the poſſeſſion to 
the appellant in the month of December, 1766, 


the ſaid ſum of 21401: being the whole arrear 


of the ſpecific ſum of qool. from the death of 


Lord Blundell, was paid by the appellant, and 
accepted by the co-heireſſes at law of Lord. 
Blundell, by means whereof, the appellant doth 
inſiſt that by ſuch payment alone, he muſt be 


conſidered as a purchaſer for valuable conſider- 


heireſſes, he having at that time paid, and they 
having voluntarily accepted a large ſum of mo- 
ney from the appellant, to which they had no 
manner of right, and never could have by any 


means recovered, and which appellant was not 


bound to pay, but: under and by virtue of the 
whole agreement in * deed 2d of May, 
1750: 


Nintbhy The reſpondents Anna Maria Blun. 
dell, and Mary Lady Bertie, and Mary Sandy, 


as co-heirefles of Lord Blundell, did on the 


8th of November, 1766, file a ſecond bill of re- 
vivor, and upon the death of Mary Sandys, her 
$ 5 ſon 
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ſon with the reſpondents, on the 4th of Noveni- 


ber, 1770, filed their third bill of revivor in 


the original cauſe as heirs at law of Lord Blun- 
dell. | Mo 


Tentbiy. That it muſt now be conſidered not 
only as a breach of an agreement plainly en: 
tered into by the reſpondents, or thoſe under 
whom they derive, but 'as a-palpable fraud in 
them to ſet up, and inſiſt upon a defence at this 
day, tending to invalidate all their former pro- 
ceedings, and which if it had been at any 
time diſcloſed to the Court of Chancery, they 
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neither would nor could have been ſuffered to 


revive the ſuits inſtituted by Lord Blundell to 


recover the annual ſum of 7ool. nor could they 


have obtained any of the various orders made 
on their, behalf for that purpoſe, nor could they 


ever have received the ſaid ſum of 21421. the 


arrear of 7ool. a-year, and therefore appellant 


inſiſts, that by withholding ſaid defence during | 
theſe ſeveral periods, and now ſetting up the 


ſame, they muſt be conſidered as guilty of an 


impoſition and fraud upon the Conrt of Chan- 
cry. | 


Eleventi ly. 


The appellant inſiſted, that the 


preſent caſe muſt peculiarly fall under the head . 
of fraud and impoſition, when it was conſider- 
ed, that by ſuch acquielcence and repeated con- 


lirmations 
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1789 frinations of the leaſe, appellant was encouraged 7. 
— do expend a conſiderable property in valuable ſhoul 

MacarT- | 
ur and permanent improvements on the eſtate, the their 
pEaf. reſpondents during all that time in filence, nante 
Particular- looking on at appellant's making ſuch improve. it mu 
pes ments, and never taking any ſtep to undeceive back 
1 him, though they well knew that he could not of 21 
moneyin hope for the leaſt compenſation, or return for of ſa 
— - the money expended on ſuch improvements, if the r. 
: he were deprived of the benefit of faid reneyal to th 
clauſe. | amou 
Tie. If ſaid leaſe, after a conduct ſo Or 
pointedly explanatory of their approbation and to be 
confirmation of it, and after they themſelves had mand 
received a valuable conſideration by ſuch {MW tered 
adoption of it, ſhould not now be ſupported, lands 

the reſpondents would be permitted to take nant 
advantage of their own wrong, and to reap the no cc 
fruit of their own fraud and injuſtice, after perſo 

having ratified and adopted it in every point, 

and on every occaſion, when they could have Sec 
derived any advantage from ſuch adoption; Ml lant's 
and after having in no inſtance. queſtioned its as fro 

validity, until they were called upon to perform elf, 
that covenant, and to eſtabliſh that right which ec 
the law gave the appellant and which he humbly MW dhe p 

| inſiſted ought not to be taken from him. utled 

35 | | from 
Blung 
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ption; 
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Thirteenthly. At all events, if the reſpondents 
ſhould at this day be permitted to recede from 
thejr agreement to confirm and adopt the cove- 
nants and canditions in the deed 2d May 1750, 
it mult and ought to be on the terms of paying 
back to the appellant fo much of ſaid atrears 
of 21401. as was paid by appellant on account 
of ſa much of ſaid 7ool. per year, as exceeded 
the rent reſerved on the lands actually demiſed 
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to the appellant, and wherein the rent reſerved 


amounted only to the ſum of 1 $61. 


On the other ſide it was (aid the appeal ought 
to be diſmiſſed, Fir/t, Becauſe the appellant de- 
mands a ſpecific execution of* a covenant en- 


tered into by Loxd Blundell, as binding the 


lands, though Lord Blundell was but bare te- 
nant for life of the lands, and could enter into 
no covenant to affect the lands in the hands of 
perſons not deriving from him, 


Secondly. Becauſe it appeared by the appel- 
lant's bills and anſwers in both cauſes, as well 


as from the very frame and penning of the leaſe 
itſelf, that the appellant had, at the time of the 
executian of the leaſe of 17 50, actual notice of 
the powers under which Lord Blundell was en- 
titled to demiſe, beſides the legal notice ariſing 
from the re iſtry of the feitlements in the 


#lundell fami 7 


Thirdly, 


Lord Blun- | 
dell bare 


tenant for 
life. 


Appellant . 
notice 
of the 
leaſing 
powers. 
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1789 Thirdly. Becauſe the very covenants in the that 
| eee leaſe do not import their ſpecific execution, but but t 
der on the contrary import that the perſons taking quieſ 
: go in remainder, after Lord B/unde!!, ſhould not no ir 
eee be bound to execute any demiſe. by ſu 
port this. . | a ſug 
 Fuurthly. Becauſe the bill filed by Lord 
| Blundell in his life time, and afterwards re. 
— A vived, charged that Lord Blundell was tenant 
Blundell's for life only, in ſtri& ſettlement, and the an. 
fr bil. ſwers filed by the reſpondents, now ſeized of | 
thoſe lands, inſiſted on the ſame as matter of Af 
defence againſt the appellants claims, there- May, 
fore they never can be conſidered as having in WW judge 
any manner acceded to the agreement entered 
; into by Lord Blundell, nor have they even exe. 60 
cuted any inſtrument, or done any one act up- Kam 
on which a Court of equity could decree 2 MW pre 
ſpecific execution againſt them of a covenant Wl © Ma 
of Lord Blundell reſpecting the lands. « cov 
| & ſaid 


Fifthly. Becauſe the appellant not being com- Ml « whi 
pellable to accept a renewal after Lord Bln. by | 
dell's death, it would not be conſcionable that WW © the 


perſons taking in remainder, as purchaſers, N « eq j 

ſhould be bound by a covenant in which there 

was not any mutuality. On 
Juſtice 


And as to the ground of acquieſcence, which nion 
has been ſtrongly inſiſted oy it was ſubmitted, Ml «jz, 
x that _ 
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that there was no evidence of acquieſcence, 1789 
but but the contrary; that even if there were, ac- OE | 
ing quieſcence will not ſet up a void leaſe, where uv 
not no injury has ariſen, or fraud been practiſed Banger 

by ſuch acquieſcence, and here there was not | 
| a ſuggeſtion of the ſort. 

.ord 
re. | 
nant — — — 
an. 285 
d of . 
er of After hearing counſel on Tueſday the 5th of Queſtion 
here- May, the following queſtion was put to the 3 
ig in judges: - 
tered | | 
exe · e Whether the reſpondents” refuſal to make 
t up- a new leaſe to the appellant of the lands and 
ree a “ premiſſes compriſed in the leaſe of the 2d of 
enant Wl © May, 17 50, upon tbe terms ſpecified in the 
Rf * covenant for that purpoſe, contained in the 

« ſaid leaſe, is a breach of the covenant for 
com- © which an action can be maintained at law 
Blum. by the appellant againſt the repreſentatives of 
e that WF © the late Lord Viſcount STR to be ul 

naſers, WW © ed in damages.” 
there | 
On Friday the 8th of May, the Lord Chief 
| Juſtice of the Common Pleas delivered the opi- 
which WF nion of the Judges in the following words, 
mitted, viz, 
that | 


« We 
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cc We are of opinion, that the ds 


—— « refuſal to make a new leaſe to the appellant 
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Decree af- 


firmed. 


6 Jour. 31 1. 


<« of the lands and premiſſes compriſed in the 
6e leaſe of the 2d of May, 1750, upon the terms 
& ſpecified in the covenant for that purpoſe 
ce contained in the ſaid leaſe, is a breach of 


6 the ſaid covenant, for which an action can 


c be maintained at law by the appellant againſt 


e the repreſentatives of the late Lord Viſcount 


« Blundell, to be repaired in damages. But 
* jnaſmuch as this queſtion has not been ar. 


* oyed at your Lordſhips* bar, we do not con- 


&« ſider ourſelves as concluded by this anſwer, 
e jn caſe this queſtion. ſhall come to be tried 
ce before us voor any action to be brought for 
e the purpoſe.” 


It was then ORDENID and ADJuDGED, That 
the appeal be diſmiſſed, without coſts, and that 
the decree of the Court of Chancery therein 
complained of be affirmed, without prejudice 
to the appellants' applying to the Court of 


Chancery for ſuch accounts as he ſhall think 


neceliary. 
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MEMORANDUM. On the 29th day of 


43: 


1790 


April, 1789, the Rt. Hon. Lord Viſcount Lip. SY 


rokp died, having held the office of Lord High 


Chancellor of Vreland for 21 years and fix 


months. 


January, 21}t, 1799, 


MEMORANDUM. The Rt. Hon. Jon 
Firz-G1BBoN, his Majeſty's Attorney General, 


having been appointed Lord High Chancellor 


of Ireland, this day delivered his letters patents, 
(bearing date the 20th of June, 29 Geo. z.) 
and writ of ſummons to the Clerk of the Par- 


liaments; after which his Lordſhip took the 


oaths, and made and ſubſcribed the dern 
tion purſuant to the ſtatutes. 


MEMOR ANDUM. The Rt. Hon. Jonx 
Lord EarLsrorT, Lord Chief Juſtice of his 
Majeſty's Court of King's Bench, having been 
created Lord Viſcount CLonmzLL of Chonmell, 
in the county of Tipperary, this day preſented 
his letters patents, and took the oaths, and 


made and ſubſcribed the declaration purſuant | 


to the ſtatutes. 


MEMORANDUM. The Rt. Hon. Jens 


Firz-G1BBow, Lord High Chancellor of Ire- 


land, being by letters patents, dated 6th of 
| oO 
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Tuly, in the 29 Geo. 3. created Baron Firz. 
GIBBON, of Lower Connello, in the county of 


Limerick, delivered his letters patents to the 
Clerk of the Parliaments, and took the oaths, 


and made and ſubſcribed the declaration pur. 


ſuant to the ſtatutes. 


MEMORANDUM. The Rt. Hon. Hucn 


 CarLEToON, Lord Chief Juſtice of his Majeſ- 


ty's Court of Common Pleas, having been by 
letters een dated 17th of September, 29th 


ö „ created Baron CARLETON. of Anner in 


the county of Tipperary, preſented his letters 
patents, and took the oaths, and made and 


| ſubſcribed the N purſuant to the (iz 


tutes. 
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JOHN POLAND, Appellant. 


ANNA MARIA DOMVILLE, Reſpondent, 
January 28th, 1790. 


THE petition of appeal in this caſe was 
lodged in the Parliament - oſſice on the 29th of 
June, 1789, and this day a petition was pre- 
ſented to the Houſe, praying their Lordſhips 
for the reaſons therein ſet forth, not to receive 
the ſaid petition and appeal, or to direct that 
ſolvent ſecurity ſhall be given by the appellant 
for the proſecution thereof, and to pay ſuch 
colts as may be awarded by their Lordſhips 
thereon. 


It was reſolved, That this Houſe will not re- 


ceive the ſaid petition and appeal, the ſame 


not having been ſigned by two counſel, pur- 
ſuant to a ſtanding order, 


The Houſe then ORDER ED, That Francis 
Bradley Brodie, Eſq. Counſellor at law, James 
Ferris, Attorney, and John Poland, do attend 
at the bar on Monday next. 

YOhs b&>. - ; 


Mr. 


The Lords 
would not 
receive the 
petition of 
appeal in 
this caſe, 
being ſign» 
ed by one 
counſel 
only.-—The- 
counſel and 
the agent 
were both 
reprimand- 
ed at the 
bar. 


— 
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Mr. Brodie and Mr. Ferris having attended 
5 : 1 rder were called in, and being 
according to order, 


A 


| tiv he petition 
PoLAND | ined at the bar, relative to t 
6, HY eee of John Poland, were ſeverally re- The 
+ bade. by the Lord Chancellor, and or. 4 
2 55 to withdraw. 


| he alteration 
This caſe occaſioned t | 

gh in the Soth ſtanding order. Vid. The 

Preface to 1ſt vol. H 


TE 
ment 
a der 
as ad 
two v 
13 5 
hiteer 
two ; 
Trin. 
Viſco 

1. Th 
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The Right Hon. HENRY Earl of 
FAUCONBERG, adminiſtra- 
tor of the Hon. GEORGE 
BARNEWALL. 


| Plaintiff, 


ation 
Vid, 


The Heir and Ter-tenants of D | 
HENRY, late Lord Viſcount efendants. 


KINGSLAND, deceaſed. in Error. 
March 1t 1795. 


THIS was a writ of error from the judg- 

ment of the Court of King's Bench overuling 

a demurrer to a plea. The plaintiff in error, 

as adminiſtrator of George Barnewall, iſſued 

two writs of Scire Facias, teſted 15th of Fune, 

18 Geo, 3 and returnable on Friday next, after 

liteen days from the Holy Trinity, to revive 

two judgments of 40,0001. each, obtained in 

Trin. 18 and 19 Geo. 2. againſt Henry Lord 
Viſcount Kingſland. 

The ; J | | 

The ſheriff of the county of Dublin, to 

hom one of theſe writs had been directed, 

20% h returned, 


nant in bar of a i. fa. ſued upon ſuch judgment by a proteſtant. 
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ry judg- 
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ed in 1744. 


by a papiſt 


to a papiſt 
was not void 
The conu- 
ſor of ſuch 


judgment 


could not 
plead the it. 
2 An. 5. 6. 
in bar of a 


writ of Sci. : 
Fa. ſued 


againſt him 
by a proteſ- 
tant 

After the 
death of che 
conuſor, the 


ſtat. cannot 


be pleaded 
by a terte- 


| And a pur- 
Chaſer for value of the lands againſt which /c. fa. iſſued can only be conſidered as a 


— 
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cox BERG, 
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Sire facias. 
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returned, that he had warned George Lord Viſ- 
count King ſland, the nephew and heir at law of 


Henry Lord Viſcount King/land, the conulor of 
the judgment, and the Viſcounteſs Dowager &c. 


and alſo that he had warned Brett Norton, Eſq; 
and Jeremiah Vickers, aſſignees of the real 
eſtate of Robert Birch, a. bankrupt, and the 
ſaid Robert Birch, tenants to the towns and lands 
of Turvey, and a number of other perſons, te- 


nants of other denominations, 


8 


Robert Birch, and his aſſignees ſeverally 
pleaded four diſtinct pleas :—Iflue in fact was 
joined upon the firſt and fourth; the plaintiff 
in error demurred generally to the ſecond and 


third; the Court of King's Bench, allowed the 


demurrer to the third plea, but gave judgment 
upon the ſecond in favour of Birch, and his ailig- 
nees; the writ of error being brought to re- 


verſe this latter judgment, the ſecond plea is 


the only one material to be ſtated—It was in the 
words and figures following ; 


And the ſaid Robert Birch, for further plea in 
this behalf by leave of the court here for this 


purpoſe had and obtained, according to the 


form of the ſtatute in ſuch caſe made and pro | 
| vided, comes and ſays that the ſaid Henry 


Earl of Fauconberg, ought not to have execution 
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of the debt and damages aforeſaid, againſt him 


the ſaid Robert Birch, to be levied off the lands 


and tenements aforeſaid, of which he is above 
returned tenant in the ſaid return of the ſaid 
writ of /cire facias mentioned, becauſe he ſays, 
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that by a certain act of Parliament, intitled 


6e an act to prevent the further growth of Po- 
pery,” made at a Parliament held at the city 
of Dublin, in the ſecond year of the reign of 


her late Majeſty Queen Anne, it is among other 


things enacted, that all lands, tenements, or 
hereditaments, whereof any papiſt ſhould be 


ſeized in fee ſimple or fee tail, from the paſſing 


of the ſaid act, ſo long as any papiſt ſhould be 
ſeized of or entitled to the ſame in fee ſimple or 


fee tail, (be of the nature of gavel kind) and 
if not ſold, aliened, or diſpoſed of by ſuch pa- 


piſt in his life time for good and valuable conſidera- 
tion of money really and bona fide paid, ſhall for 


ſuch eſtate, from ſuch papiſt, deſcend to and be 
inherited by all and every the ſons of ſuch papiſt 


any ways inheritable to ſuch eſtate, ſhare and 
ſhare alike, and not deſcend on or come to the 


eldeſt of ſuch ſons only, being a papiſt, as heir at 


law, as by the ſaid a& of Parliament doth more 
fully appear. And the ſaid Robert Birch, ſays, 


that the ſaid judgment in the ſaid writ mentioned 
was obtained by the ſaid George Barnewell, by 
the confeſſion of the ſaid Henry Viſcount King- 


/land, without any debt due by the ſaid Henry 


Viſcount 
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v e gd and without any valuable conſidepation given by 

_ conver, the ſaid George Barnewall, to the ſaid Henry Vil. 
dre. count Kingſland, for confeſſing the ſaid judgment, 
and that no good and valuable conſideration of 
money was really and bona ide paid, and that as 
well the ſaid George Barnewall, as the ſaid Henry 
Viſcount King/land, were papiſts, or perſons pro- 
feſſing the popiſh religion, and each of them 
was at the time of obtaining the ſaid judgment, 
and all his life time a papilt, or perſon profeſſing 
the popiſh religion; to wit, at Jurvey, afore- 
faid, in the county of Dublin, aforeſaid; and 
the ſaid Robert Birch, further ſays, that the ſaid 
Henry Viſcount King/land, was on the gd day of 
November, in the year of our Lord 1768, and 
long before ſeized in his demeſne of fee, of the 
ſaid land and tenements of which the ſaid Robert 
Birch, -is above returned tenant as aforeſaid 
among others, to wit at Turvey aforeſaid, in the 
faid county of Dublin, and being ſo ſeized, he 
the ſaid Henry Viſcount Kingſland, on the ſaid 
zd day of November, in the ſaid year 1768, at 
Turvey aforeſaid, in the ſaid county of Dublin, 
by a eertain indenture made between the ſaid 
Henry Lord Viſcount King/land, by the name of 

the Right Honourable Henry Viſcount King- 
n of the one part, and the ſaid Nobert Birch, 
PIO _ GELS n oy 'of the _ of Dub- 


* lin, 
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lin, Eſq; of the other part, one part of which 


indenture ſealed with the ſeal of the ſaid Henry 


and in confideration of 58. to him the ſaid 
Henry Lord Viſcount King/land, by the faid 


Robert Birch, in hand paid did bargain and fell 
to the faid Robert Birch, the faid lands and tene- 


ments of which the faid Robert Birch is above 


returned as aforefaid, with the appurtenances, 
together with other lands, to have and to hold 


the ſaid premiſes unto the faid Robert Birch, 


his executors, adminiſtrators and aſſigns, from 
the day next before the day df the date of the 
faid indenture, for and during and unto the end 
and term of one year then next following, and 
fully to be complete and ended, as by the 


ſaid indenture more fully appeareth ; by virtue 
of which bargain and ſale, and by force of the 
ſtatute for transferring uſes into poſſeſſion made 


and provided, the faid Robert Birch, entered - 


into and was poſſeſſed of all the lands and-tene- 
ments aforeſaid, whereof the ſaid Robert Birch, 


is returned tenant, with the appurtenances 


among others, for the faid term of one year, 


and the ſaid Robert Birch, being ſo poſſeffed 
thereof, and the ſaid Henry Viſcount Kingfland, 


being ſeized in his demeſne as of fee of the re- 


verſion thereof, afterwards to wit, the 4th day 


of 


191 
1790 


— . 
Earl F xv- 


Lord Viſcount King/land, the ſaid Robert Birch, eonnne, 
brings here into court; the date whereof is the Black. 
ſame day and year laft above mentioned, for 
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of November, in the ſaid year 1768, by one 


—.— other inden ture made at Turvey, aforeſaid, in 
consxäc, the county aforefaid, between the ſaid Right 
— 3 Hon. Henry Lord Viſcount Kingſland, of the 


one part, and the ſaid Robert Birch, of the city 
of Dublin, Eſq; of the other part; one part of 
which indenture, ſealed with the ſeals of the 
faid Henry Lord Viſcount King/land, and Robert 
Birch, he the ſaid Robert Birch, brings here 
into court, the date whereof is the day and 
year laſt above-mentioned, in conſideration of 
14, oool. ſterling, to him the ſaid Henry Viſcount 
King/land, and by the ſaid Robert Birch, then in 
hand paid, and for other valuable conſidera- 
tions in ſaid indenture mentioned, did grant the 
reverſion of the lands and tenements aforeſaid 
(whereof the ſaid Robert Birch, is returned te- 
nant as aforeſaid,) with the appurtenances toge- 
ther with other lands, to the ſaid Robert Birch, 
and his heirs, to have and to hold to the ſaid 
Robert Birch, his heirs and aſſigns, for his and 
their own proper ule, benefit and behoof for 
ever, as by the ſaid indenture doth more fully 
appear, by virtue of which ſaid indenture, the 


laid Robert Birch, became ſeized of the ſaid lands 


and tenements, whereof he the ſaid Robert Birch, 
is returned tenant as aforeſaid, with the appur- 
tenances in his demeſne as of fee, and the ſaid 
Robert Birch, ſays, that at the reſpective times 

of the execution of the faid two laſt mentioned 
| indentures, 
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indentures, the ſaid Robert Birch, was, and that 


he ever ſince hath been and yet is, a proteſtant 
of the church of Ireland, as by law eſtabliſhed, 
and that the ſaid lands and tenements whereof 


the ſaid Robert Birch, is returned tenant as afore- 
faid, now do, and at the day of the teſt of the 
faid writ did, and ever fince hath belonged to a 
proteſtant of the church of Ireland, to wit, at 


' Turvey, aforeſaid, in the county of Dublin 
aforeſaid ; and the ſaid Robert Birch, further 


ſays, that the ſaid Robert Birch, at Turvey, in 
the county of Dublin, being a broker, factor, and 
dealer in exchange, after the ſaid 20th day of 
November, in the ſaid year of our Lord 1768, 
to wit on the 6th day of July, in the year of 
our Lord 1778, within the intention of the act 
of Parliament made in this kingdom of 1reland, 

intitled an act to prevent frauds committed by 
bankrupts, on the 6th day of Fuly, 1778, and 
in the 18th year of the reign of our Lord 
George III. now of Great Britain and ſoforth, a 


commiſſion of bankruptcy was iſſued under the 


great ſeal of the kingdom of Ireland, directed to 
hive commiſſioners therein named, requiring and 


authoriſing the major part of them to execute 


the powers therein mentioned, concerning the 
laid Robert Birch and his eſtate and effects, pur- 
ſuant to the ſaid act of Parliament, and the 
ſaid Robert Birch, at Turvey, aforeſaid, in the 
county of Dublin, aforeſaid, ſurrendered himſelf 


to 
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to the major part of the ſaid commiſlioners, 


HIST and from time to time ſubmitted himfelf to be 


CONBERG 


tes. 


examined upon oath before the ſaid commiſſi. 
oners, and in all things conformed himſelf to 


the ſaid a& of Parliament, and afterwards, that 
is to ſay, on the 8th day of Auguſt, in the year 
of our Lord aforeſaid, the ſaid Brett Norton and 
Feremiah Vickers, in the return of the faid writ 
of ſcire facias named, at Turvey, aforeſaid, in 
the county aforeſaid, were duly choſen aſſignees 
of the real eſtate of the ſaid Robert Birch, and 
a majority of the ſaid commiſſioners afterwards 
on the ſaid day, and at the place laſt mentioned. 


duly aſſigned and made over the real eſtate of 
the ſaid Robert Birch to the faid Brett Norton 


and Jeremiah Vickers, purſuant to the faid ac, 
and this he is ready to verify ; wherefore he 
prays judgment, if the ſaid Henry, Earl of Tau- 


| conberg ought to have execution againſt him of 


the debt and damages aforeſaid to be levied off 
the ſaid lands and tenements of which he is 
above returned tenant and ſo forth. 


The plaintiff in error | demurred generally to 
this plea, and Mr. Birch joined in demurrer. 
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On the 22d of May, 1789, the Lord Chief 
Juſtice of the King's Bench, pronounced the 


unanimous judgment of the Court againſt the 
demurrer. 


Herd EarLsForT, Chief Juſtice. (Aker ſtating - 
the pleadings.) Upon this plea and demurrer, * 


the general queſtion to be determined by the 
Court, is, Whether a judgment confeſſed by 


* a papilt to a papiſt, not for valuable conſider- 


ation of money really and bond fide paid, is 


to bind the lands, and be executed upon a 
* fee-ſimple, or fee. tail eſtate, and ſerved out 
«* of them?“ - or, Whether the conuſee of 
* ſuch judgment, confeſſed by a papiſt conuſor, 
without conſideration, can have execution 
againſt the lands in the hands of a proteſ- 
tant purchaſer or not?“ 


A conſiderable part of the argument in this 
caſe went to comprehend two general queſtions, 
Viz, The power of the papiſt conuſor to bind 
or charge his eſtate by a judgment confeſſed 
without conſideration in money paid, — and 
2dly, The capacity of a papiſt conuſee to take 
execution upon ſuch a judgment; and the aver- 
ments in this plea are wide enough to take in 
both theſe queſtions. I ſhall take up the caſe 
upon the irt queſtion, and if my conſtruction 


of the clauſe inſiſted upon by the defendants 


be 
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be the true and juſt one, the canfideration of 


the ſecond queſtion will be unneceſſary. 


The act is to prevent the further growth of 


2 Ann. c. 6. Popery, and the two great general means of ef- 


fectuating that purpoſe appear to be, by pre- 
venting papiſts from making new landed acqui- 
ſitions, and obliging papiſt proprietors to part 
with their eſtates, either by /ale, or by crumbling 
and gavelling their ancient inheritances :—the 
clauſe pleaded operates upon the laſt of theſe 
means, partly by annexing a new parliamentary 
ſpecies of deſcent to the eſtates of papiſt tenants 
in fee-ſimple and fee- tail, viz, making them of 
the nature of gavel kind, and partly by Cir- 

cumſcribing the dominion of papiſts, in nar- 


Towing the common law rights, which they 


before enjoyed of encumbering their eſtates by 
the modes of beltowing their property to popiſh 


favourites, or in gratifying their reſentments 


againſt proteſtant converts, either by intimida- 
tion, or puniſhment. 


Let us now ſee what this clauſe pleaded really 
is. It annexes the nature of gavel kind to their 
eſtates, for the purpoſe of crumbling the eſtate, 
not in favour of the gaveller, for the gavellers 
were ſuppoſed to be papiſts, and the clauſe 
makes no difference between gaveller and pur- 
chaſer, for then the act would have ſaid, the 

judgment 
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judgment or other incumbrance ſhall be void as 


againſt a gaveller: it fays no ſuch thing; it 
would be inconſiſtent with the general purpoſe 
of che act if it did, for that would be to give a 
preference to a papiſt gaveller; but it annexes 
certain reſtraints to the papiſt tenant in fee or 
one conſequence of which happens to 
be beneficial to the gaveller, viz. that ſuch part 


of the eſtate as was not ſold or diſpoſed of for 


money by the papiſt proprieior, ſhould deſcend 
in gavel-kind, that is, contract what debts you 


pleaſe, borrow as much money as you like, ſell 


as much as you chooſe, but what remains un- 
diſſipated the legiſlature will diſſipate for you, 
and ſplit amongſt your ſons, as if they were 
daughters, and ſo amongſt your collateral kin- 
dred, any ways inheritable ; you ſhall have no 
power of chooſing who ſhall inherit your eſtate 


or who ſhall enjoy the profits; and then the 


clauſe proceeds in theſe words, notwithſtand- 


« ing any grant, ſettlement or diſpoſition by 


* will, or otherwiſe, that ſhall be made by ſuch 
60 papiſt, other than ſuch ſale, alienation, or 
C diſpoſition as aforeſaid, viz. for money actu- 


* ally paid, ſubject nevertheleſs to all /uch debts 


e and real incumbrances at the time of the 
„ deceaſe of ſuch papiſt, charging ſuch eſtate?” 
* Provided it ſhall be lawful for ſuch papiſt 


to charge ſuch his eſtate with reaſonable 
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1790. © ters to be raiſed and paid as he ſhall direQ.” 
—— 1s not this ſaying as plainly then as words can 


ping negatively expreſs, you the papiſt tenant in fee, w 
pie or fee tail ſhall not diſpoſe of, or incumber your v 
8 eſtate in any manner except for money, for your 2 

fair debts, and for your daughters portions?— © 
I think it 1s, and that the legiſlature has by ex- v: 
preſs words narrowed his dominion to thefe acts a0 
only; if it were not for this proviſo, the papiſt ju 
tenant in fee could not charge the eſtate even ar 
for a maintenance for his daughters. re 
X a N 10 
But if it ſnould be thought a queſtion of le 
doubtful conſtruction, let us examine the clauſe n. 
by the ſound rules of conſtruction, and ſee how of 
it ought to be conſtrued. Heydon's caſe, 3 Co. 
7. It was reſolved that in the conſtruction of 
. all ſtatutes, whether penal or beneficial, reſtrict- th 
ing or enlarging, the office of the judges is al- ſw 
ways to make ſuch conſtruction as ſhall ſuppreſs fa 
the miſchief and advance the remedy, and to eff 
ſuppreſs ſubtle inventions and evaſions which te 
continue the miſchief and to add force and life ef 
to the remedy, according to the true intent of let 
the maker's pro bono publico. The act muſt be th 
ſo conſtrued as to give the moſt effective opera- th 
tion to the intention of the legiſlature, and not thi 
fo as to evade the plain purpoſes of the law, gr 
* which may beſt appear from the neceſſary con- po 


- Tequences, of an oppolite conſtruction. 
It 
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It ſeems admitted on all hands, that a gavel - . 


ler might take advantage of this clauſe and 
why? Becauſe that judgments of this kind 
would prevent the effe& of a fair gavel, in 
evaſion of the law. But I ſay that the very 


ground and reaſon why the gaveller takes ad- 
vantage is a reaſon why all the world can take 


advantage of ſuch a judgment, viz. that the 
judgment would for ſo much evade the law, 
and it being a law of general regulation and 


_ reſtraint, ſuch judgments, if binding, would, 


to the extent of the whole value of the eſtate, 
leave nothing to be gavelled, and of courſe 


nothing for this clauſe to operate upon by arts 
of evaſion. 


But it is objected, that it is not averred, that 
this judgment would prevent a gavel. I an- 
ſwer, it need not: the queſtion is, whether by 


fair conſtruction the judgment would have that 


ect? —what then would be the effect of con- 
feſſing judgments to the amount of the whole 
eſtate? manifeſtly to leave nothing to be gavel- 
led.— But this objection is taking the objects of 
the law upon much too narrow a ground; 
the end of the law was not to favour gavellers ; 


the end of the law is the obſtruction of the 


growth of popery, that is, popiſh wealth and 
power, and gavelling is one mean only ; it is 


eyident then, that confeſſing judgments like 


theſe 
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1790 theſe would totally defeat that mean. But it 


would go much farther in defeating the great 


"conmexs Works of conformity, and of leſſening popiſh 


property. A papiſt may on or before his mar- 
riage confeſs judgments to any amount upon 
ſecret truſts, either to defeat gavellers, or as 
an engine of terror to prevent the conformity 
of his ſons, if he ſhould have any, or having a 
ſon or ſons whoſe conformity he apprehended, 
by judgments confeſſed to favourite papiſts, 


continue in papiſt hands his whole eſtate, and 
totally defeat the law. Strict conſtruction can 


never mean ſuch as would totally defeat the ob. 
_ jeft of the law, as this would obviouſly do, 


In another view, theſe judgments would to- 
tally prevent the ſale of popiſh eſtates to pro- 
teſtants, or at all; for papiſts being diſquali- 
' fied to purchaſe, the proteſtant could have 
nothing to buy but the reſidue of the eſtate, and 
if judgments not for money covered the whole, 
there would be nothing left for a proteſtant 
market. h 


But it is objected, that this is a new caſe; I 
anſwer, that has been ſaid to cut both ways, 
and has been ſo argued; but in my opinion, if 
it be a new caſe, it is a moſt powerful authori- 
ty as an hiſtorical conſtruction of the clauſe 
againſt the validity of the judgments, and in fa- 
vour of the plea, for it is an admiſſion, that 
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for eighty years, there has been no caſe to eſta- 
bliſh the validity of ſuch a judgment, and on 
the other hand, can it be imagined, that pa- 
piſts during that whole period naturally wiſhing 
to exerciſe every act of dominion over their 
property, to gratify their pride, their affections, 


their reſentments, ſhould never have ventured 


to bring this queſtion into the courts. 


The fact is, that if I may venture to ſpeak 


from my own experience and enquiry amongſt 
the oldeſt and ableſt men of the profeſſion, who 


knew theſe laws when the operation of them 
was the principal topic and ſource of emolu- 


ment in the profeſſion, I never heard any lawyer 


aſſert, that a judgment confeſſed by a papiſt, 
without conſideration in money paid, bound 


his eſtate after his death; and this poſition is 


warranted by the reaſoning of Lord LIrroRD 
in the caſe of Aylmer v. Bellew, Vern. & Scriv. 
22. where he ſays, I ſee nothing in the popery 
laws which prevents a papiſt from entering in- 
to a bond or covenant with another papiſt, 


or other perſon, and from binding his heirs for 


a fair debt, or for a fair and valuable conſider- 


ation, which is going, by the way, as far as 


this doctrine was ever carried; but he adds, 
© it is very different from a bond or covenant en- 
© rered into to ſecure a beneficial intereſt to a pa- 
* pift, where no conſideration was given,” Ils not 
Vol., II. M that 


Bick. 
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1590 that the preſent, caſe tatidem verbis *—Again, in i 


LY page 21, he lays, the lands are not charged or 


— incumbered: if they were, the charge would 


eint fall on purchaſers, which. cannot be. The point 


Bracn. 


adjudged in that caſe upon which his Lordſhip's 
decree was founded, has no reference to the pre- 
lent queſtion. | 


But it is objected that this judgment is diſco- 


verable, and the defendant; here is no diſco- 


verer. This. objection on the part of the plain- 
tiff is elo de ſe, for it admits. the judgment ab- 
ſolutely void, for diſcoverable intereſts are 
brought into exiſtence by the diſcoverer, and 

for his benefit only, and ſo. it was, determined 
in this, Court ſolemnly in Hi. 1771, in the 
caſe of leſſee of M. Carthy v. Hanh, on a bill of 
exceptions taken to the opinion of Lord Chief 
Juſtice CLAvrox at. Clonmel. 


It is objefted by: the, plaintiff thet this. clauſe 
alone is.pleaded :—Anſwer, the, defendant ſeeks 
no aid from any other clauſe, except inaſmuch 
as the other clauſes explain and fortify the con- 
ſtruction given to this,; for that purpoſe: only, 
1 refer to the third ſection of this act, the caſe 
of a conforming ſon, of a papiſt, who takes the 
reverſion. ſubject to debts and real. incum- 
brances: Now if a papiſt could by confeſſing 
judgments without conſideration bind his lands, 

he 


28 
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he V the day before his ſon's conformity in- 


ecumber his eſtate to its full value, and not 


leave the conformiſt one ſhilling. In the caſe 
of Betagb v. Hamlin, in the Exchequer, iti Mich. 
1747, it never was argued or pretended that a 
judgment confeſſed without confideration in mo- 
ney was valid; the point made there was upon 
a fair debt, whether the judgment was good 
without enrolment in the Auditor General's 
office (a). 


bh doneluds my opinion in this caſe with 
the ſentiments of Lord Aunaly in his argument 
of the caſe of leſſee of M*Carthy v. Hanh), af. 


M 2 fented 


(a) This caſe of Betagh v. Hamlin is cited in How. Popery 
Cafes, 172+ The point ſaid to have been there decided, was 
fully eſtabliſhed in the caſe of Barnewall v. Barnecuall before 
the Lords, Feb. 22d, 1794, (Vid. poſt.) in which Lord Chan- 
cellor Firz-Gi Box ſaid, That a judgment is not in itſelf an 
incumbrance affectiag lands, and cherefore was not a debt or 
incumbrance withiti the letter of the act. That as to the ſpirit 


of the act, at the time it was enacted, there was no regiſtry act 


in Ireland, and the intention of the legiſlature was to compel 
papiſts to enrol all deeds creating charges and incumbrances 
upon their real eſtates in the Auditor General's office, for the 
purpoſe of giving notice of them. In the caſe of judgments 
obtained in the ſuperior Courts this was altogether unneceſſa- 
ry, becauſe the original enrolment of a judgment i in the Court 
in which it was obtained, was to every intent as complete a 
notification of it to all mankind, as a ſecond inrolment of it 
in the Auditor” s office. 
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ſented to by the reſt of the court. The reſtric. 


tion laid on papiſts was, not for the particular by 
benefit of any perſon, but to prevent a general m 
inconvenience that might ariſe from acquiring co 
landed property. I ſay in this caſe, from an pc 
intereſt ſuch as this judgment would give in hi 
landed property, no particular perſon is appoint- ta 
ed to take advantage of the tranſaQion forbid- > 
den by this law; the diſabling words ſhould w 
therefore be conſtrued in the moſt operative ju 
manner; hat conſtruction is to be avoided Wi 
which would weaken this law, and be intro- let 
ductive of evaſion and fraud: This clauſe was no 
intended to advance the quiet of the kingdom ey 
at that time, and that is the ſoundeſt conſtruc- hi 
tion which is beſt calculated to effectuate the me 
manifeſt and profeſſed purpoſes of the legiſla- © 
ture.—We are all of opinion, that the demur- " Ba 
rer ſhould be over- ruled, that the plea is good, pi 


and that the defendant have judgment. 


HENN, BRADSTREET, and BEnNET, F#/- 
tices, concurred. 


The 


Caſes in Parliament, 


The record being brought before Parliament 
by writ of error, it was argued that this judg- 
ment ought to be reverſed :—/ir/?. Becauſe at 
common law, antecedent to the enacting of the 
popery laws, a papiſt had as full domirtion over 
his property as a proteſtant, and that he ſtill re- 


tains that power, except where thoſe laws have 
reſtrained him. 


judgment for a juſt debt, and ſuch judgment 
will affect his lands, even in the hands of gavel- 
lers, or an elder conforming ſon. A papiſt may 
notwithſtanding the popery laws, obtain a judg- 
ment founded on a verdict for a debt due to 
him; and if ſo, he may ſurely obtain a judg 


ment for his debt by confeſſion or Nil. dicit ; it 


follows that a judgment is not therefore void, 


| becauſe acknowledged by a papiſt. or to a pa- 


piſt. 


Secondly. Becauſe antecedent to the popery 
laws, a papiſt might, as a proteſtant can now, 
acknowledge a judgment without receiving any 
conſideration, and he might have acknowledg- 
ed ſuch judgment to a papiſt; and it mult be 
admitted, that unleſs the popery laws interfere 


A papiſt certainly may, not- 
. withſtanding the popery laws, acknowledge a 
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Before the 
popery laws 
a papiſt had 
full domini- 
on over his 


property. 


Notwith- 
ſtanding 
thoſe laws 
he may ac- 
knowledge 
a judgment. 


He may ac- 
knovrledge 
a judgment 
even with- 
out conſide- 
ration. 


to prevent it, ſuch voluntary judgment mult | 


affect the lands, of which the conuſor of ſuch 
judgment was ſeized in fee, whether in the 
hands of the heir or of a purchaſer. Now it is 

| ſubmitted 


| Cales in Parliament. 


3790 | ſubmitted to be evident, upon a thorough inveſ. 


” tigation of thoſe laws, that the judgments ac- 


conneRG, knowledged by a papiſt are, whether voluntary 


or upon conſideration, valid againſt all man- 
kind, but an elder conforming fon, or the heir 
in gavel-kind ; and they would be valid even 
againſt them, if thoſe acts did not 7 16 de- 
clare the contrary. 


Thirdly, Becauſe in ordinary caſes, it is clear 
that a purchaſer-of lands takes them ſubject to 
all antecedent incumbrances, of which he has 
due notice; and there is not one proviſion in 

the whole code of popery laws, that puts the 
' purchaſer of lands from a papiſt, in a fituation 
more favourable than other purchaſers with re- 
gard to incumbrances affecting the lands at the 
time of the purchaſe: at leaſt it is certain, that 
nothing of that kind is ſtated in this plea; the 
plea ſtates nothing from the ſecond of Anne, 
but a ſtatutable alteration of the courſe of de- 
ſcent, where the lands deſcend from a papiſt, 
namely, that the lands ſhall deſcend to all the 
ſons inſtead of the eldeſt ſon ; this is all that 1s 
relied upon in the plea from the popery laws, 
but if the ſtatute went no further, it is clear 
that the lands would be bound in the poſſeſſion 
of the heir in gavel-kind, as much as in that of 

the heir at common law ; and even though there 
ſhould be ſome other part of theſe ſtatutes, 
which, 


eſ. 
c- 
Ty 
n- 
eir 
en 
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vhich, 
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which, if pleaded, would have ſupported the 
defendants caſe, as there certainly is not, yet 
it is ſubmitted that the defendants cannot ſup- 
port their plea by any argument drawn from 
other parts of thoſe ſtatutes which they have not 


pleaded. 


Frurthly. Becauſe it is apprehended, that even 
though the whole of the gavelling clauſe had 
been ſtated and relied on in this plea, and it 


was clear that a voluntary judgment would be 


void againſt the gaveller, yet that ſuch defence 
is peculiar to the gaveller, and tliat the pur- 
chaſer from the popiſh anceſtor cannot avail 


himſelf of it, it is conceived, that before ſuch 


queſtion can ariſe, or ſuch defence can be made, 
it is neceſſary that the lands ſhould have actu- 
ally gavelled, and ſome heirs in gavel-kind bein 
exiſtence. It ſeems clear, that the anceſtors 
dying ſeized, is abſolutely neceſſary to give 
operation to the gavelling clauſe. If he alien 
the eſtate for à valuable conſideration, the clauſe 
can never operate upon the lands, the ſtatutable 
deſcent with all its conſequences is annihilated. 


If Lord King ſland, after acknowledging this 
voluntary judgment, had conformed, his con- 


formity would have defeated the operation of 


the gavelling clauſe, and would there be a 
doubt but that this judgment would in that 
_ cafe have affected che lands in the hands of a 


lublequent 
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If a volun- 
tary judg- 
ment by a 
papiſt be 
void, the 
gaveller is 
the only 
perſon who 
can take ad- 
vantage of 
it. | 
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ſubſequent purchaſer : The alienation of the 
eſtate has, by the very words of the clauſe, the 


ſame effect. From the moment of the ſale to 


Mr. Birch, the gavelling clauſe became, as to 


theſe lands, a dead letter; theſe lands never 


could afterwards gavel, nor could there ever 
exiſt an heir in gavel-kind to claim them : The 


plea ſtates this very purchaſe, it is therefore in- 


conſiſtent with itſelf and abſurd ; it is the plea 
of a purchaſer relying on the operation of the 
gavelling clauſe in the ſecond of Anne, and at 
the ſame time ſhewing to demonſtration, that 
clauſe never could, and that in conſequence of 


the act of the pleader himſelf, operate as to the 


A papiſt 
conulee of a 
judgment 
alter hi« 
conformity 
or hi pro- 
teſtant exe 
cutor mig hit 
ſue exccuti- 
on upon 
ſuch judg- 
ment. 


lands in queſtion. 


Fifthly. Becauſe it is apprehended, that the 


diſabilities which affect papiſts under the pope- 
ry laws were merely perſonal, or rather attached 
to the profeſſion of the popiſh religion, and al- 
though it might be a queſtion, whether a papiſt 
could, under the ſtatutes of Anne, have extend- 


ed lands for the payment of a judgment debt, 


yet there can be no doubt, but papiſt conuſee 
of a judgment after his conformity, or the pro- 
teſtant executor of ſuch papiſt conuſee after his 


death, could have ſued out execution upon the 
judgment by elegit; it is therefore clear, that a 


judgment, whether voluntary or not acknow- | 


ledged by a papiſt to a papiſt, is not either by the 


common 
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common or ſſatute law of this country void in 


itſelf; it is valid againſt all mankind, except 


the gaveller or an elder conforming ſon of the 
papiſt conuſor, and to all intents and purpoſes, 
ſave only the extending the lands ſo long as the 
legal eſtate in the judgment is veſted in a pa- 


piſt. 


Sixthly, Becauſe the ſecond and the eighth 
of Queen Anne, however they might have been 
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wiſe and politic acts, at the time of their being 


enacted, were certainly laws highly penal upon 


a particular claſs of people, and therefore ſhould 


not, eſpecially at this time, when the liberality 


of parliament has relaxed the rigour of them, 


be conſtrued to extend to any caſe not expreſsly 
within the letter of them, and therefore not to 
the preſent one, which it is ſubmitted, is clearly 
not within thoſe acts, and it ſeems moſt un- 
reaſonable and unjuſt, that Mr. Birch, who 
purchaſed theſe lands ſubject to theſe judg- 
ments, of which he had not only notice from 


The popery 
laws highly 


penal. 


the records, but actual perſonal notice, ſhould _ 


now, by a ſtrained conſt ruction of theſe almoſt 


abrogated laws, be enabled to put 4c,oool. in 


his pocket, for which he neither bargained or 
paid. | 


On the part of the defendant in error, it was 
laid that the judgment ought to be affirmed : — 
| Firſt, 


A, Wolfe, 
H.Duquery 


NI. Smith. 
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Firſt. Becauſe by the rules of law a demurrer 
confeſſes every fact well pleaded by the plead- 
ing « demurred to, and therefore the demurrer 


in the preſent caſe confeſles, ** That the judg- 


ments in queſtion were obtained without any 


debt due by the conuſor to the conuſee, and 
without any valuable cônſideration whatſo- 
c ever, either in money, or otherwiſe paid or 


<& given for the ſame, and that both the conu- 
&* for and the conuſee were at the time of the 
<& rendition of the judgments and during the 
<« whole of their reſpective lives papiſts, or per- 
“ {ons profeſſing the popiſh religion.“ 


Secondly. Becauſe the queſtion which was 
brought before the Court of King's Bench in 
the argument of the demurrer in this caſe 
ought clearly to have been decided in the fame 
manner that it ſhould have been in caſe it had 
been brought forward while the code of laws, 
called the popery laws in this kingdom, re- 
mained in full force, inaſmuch as the relaxa- 
tion or repeal of thoſe laws could not poſlibly 


alter or affect the rights of parties which were 
_ veſted before ſuch relaxation or repeal took 


place, and the obvious policy of the whole 
ſyſtem of thoſe popery laws was to exclude Ro- 
man Catholics from all poſſibility of acquiring 


any eſtate or intereſt whatſoever in lands great- 


er or other than leaſes for 31 years in ang 
ſion, 


the 
the 
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ſion, reſerving two thirds of the value of the 


lands as the annual rent, and to that end every 


greater, or other eſtate or intereſt in lands ac- 
quired by a papiſt, and every judgment or 


other ſecurity framed and intended to protect 
the ſame, are, as to ſuch papiſt, and all de- 
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riving from and through him, declared by the 


ſaid laws to be utterly void, 


Thirdly. Becauſe if ſuch 1 as thoſe 
which are now ſought to be revived by the 
plaintiff in error, could have been adjudged va- 


lid as againſt the lands of the popiſh conuſor, 


the policy aud main object of the popery laws, 
as before ſtated, would have been utterly de- 
feated, and even the letter as well as the ſpirit 
of thoſe laws have been violated, inaſmuch as 


a papiſt, by confeſling (as in the preſent caſe has 


been done) two judgments of the ſame term, 
and to more than the amount of his whole el- 
tate in value, to another papiſt, might inſure to 
the latter the entire property and dominion of 
that eſtate, in dire& oppoſition to the popery 
laws; for by iſſuing two writs of elegit on thoſe 
judgments, the popiſh conuſee would get poſ- 
leſion of the entire eſlate, and thereby all thoſe 
proviſions in the popery laws, which were then 
deemed expedient and falutary, would be ut- 
terly defeated. Therefore it was, that while 
thoſe laws remained in full force, it never was 


conceived 


If a volun- 
tary judg- 
ment con- 
feſſed by a 
papiſt be 
valid, the 
popery 
laws would 


be evaded. 
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conceived in this country, that a papiſt could 
acquire a tenancy by elegit ; nor in the courſe 
of about 80 years, while they did ſubſiſt, was 
any thing of the kind ever attempted by any 


papiſt, ar leaſt there is no memorial of any 


ſuch attempt. 


 Fourthly. Becauſe by the gavel clauſe, which 
has been pleaded, the lands of the papiſt were 
to deſcend to the heirs in gavel-kind, “ ſubject 
ce only to ſuch debts and real incumbrances as 
e charged them at the time of the papiſt's 


„ death.” Under this clauſe the judgments 


now in queſtion would clearly have been void 
againſt the heirs in gavel-kind, and it is not 


poſſible to conceive that the legiſlature meant, 


or intended that judgments, which were to be 
utterly void as againſt the gavel heirs, ſhould 
be valid as againſt a proteſtant purchaſer for 


full and fair value; and were the contrary con- 


ſtruction to prevail, there would have been no 
difficulty in eluding the gavel clauſe, and ren- 
dering it wholly inoperative ; for if a papilt 
ſeized of a conſiderable eſtate in fee, confeſſed 
two judgments of the ſame term to another pa- 
piſt, who was his heir at law, to the amount 
of nearly the whole value of the eſtate, and 
then ſold and conveyed the lands to a protel- 
tant, in conſideration of a very ſmall ſum, in 


| ſuch a caſe, if the judgments were yalid, the 


ſale 


ö 
rotel- 


m, in 
1, the 
ſale 
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ſale would have been for full and valuable con. 
ſideration really and bond fide paid, and of 


courſe would prevent the operation of the ga- 


vel clauſe, and then the conuſee might 1mme- 
diately. proceed to revive his judgments, and 
extend the lands under his two writs of elegit, 


ſo as completely to infure the full benefit of 


the inheritance to himſelf, under the operation 
of ſuch judgments, and thereby totally defeat 
the intention of thoſe laws with reſpect to ga- 
vellers :—lt is further ſubmitted, that the true 
conſtruction of the gavel-clauſe is to be collect- 
ed from the whole context of this act of par- 
liament taken together; and although that 
clauſe has alone been pleaded, yet where a 
queſtion ariſes upon the true conſtruction or 
legal effect of any clauſe in an a& of parlia- 
ment, the Court is not only warranted, but 
bound to look into every part of the act, and 
from its' general ſcope, purview and policy, to 


aſcertain the true conſtruction and effect of the 


clauſe in In. 


And Fifthly, Becauſe the argument relied 
on in the Court below by the plaintiff in error, 
that the plea ought to have contained aver- 
ments of an intention in the conuſor and co- 
nuſee of the judgments in queſtion to elude 
the popery laws, and alſo averments of other 
ſubordinate matters, can, as it is conceived, 


have 
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have no weight with your Lordſhips, inaſmuch 
as the facts and circumſtances ſtated by the 
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plea, and confeſſed by the demurrer, evince 
the intention of the parties ſo clearly and indu- 
bitably, that any ſuch averment as was required 
by the plaintiff's counfet would have been not 
only unneceſſary, but idle and improper. 


After counſel had been heard on the 24th of 
February, 1790, the following queſtions were 
put to the Judges: 


1/7. Whether a voluntary judgment acknow- 
aged in the year 7445 oY a papiſt to a papiſt 
be void? 


2d. If it is not, whether the matter coiitained 
in the ſecond plea upon this record could have 
been pleaded by the conuſor of ſuch judgment 


in bar of a writ of ſcire facias, ſued _ him 


by a provetarie' oi 


za. Whether after the death of fuck conuſor 


ſuch matter can be pleaded by a ter- tenant in 


bar of a writ of ſcire facias, fuel upon ſuch a 


POR by a proteſtant ? 


415. Whether the defendants: who have 
| pleaded, that they are purchaſers for value of 
the lands mentioned in the writ of ire facias 


in 


| Caſes in Parliament, 
in this cauſe, can be conſidered as pleading to 


it in any other light fave as ter-tenants ? 


51h. If ſo, whether ſuch matter can be plead- 
ed by them in bar of the writ of /cire factas ſued 
by the plaintiff in this cauſe? _ | 


6th. Whether the judgment upon which the 
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writ of /cire facias has been ſued in this cauſe, 


having been acknowledged by a papiit to pa- 
piſt, without value, ſuch matter be a good plea 


in dar to the ſaid writ of /cire facias, as pleaded . 


by the ter-tenant in this cauſe ? 
On this. ay the Lozp Cer Baron deli- 


the Common Pleas and the Exchequer (except 
Mr Baron Hami.Ton, whos being returned a 
ter-tenant on the record, dechned giving his 
opinion) in the negative upon all the queſ- 
tions. 


It was then Ox DER EA and ApupceD that 


che judgment of the Court of King's Bench be 
reverſed. 


JOHN 
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vered the unanimovs opinion of the Judges of 
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JOHN JOHNSTON, Eſq. Appellant. 
RALPH JOHNSTON, Eſq. Reſpondent. 


March zd, 1790. 


FAMES FOHANSTON, gent. the W 


dent's father, being ſeized in fee (as the appel- 
lant alleged) of the lands of Broadpath, in the 
county of Donegall, and Elizabeth, his wife, 
being alſo ſeized in fee of the lands of Mulli- 
nard, and Calfpickle, in ſaid county, by deeds 
of leaſe and releaſe, 8th and gth June, 1750, 
in conſideration of goal. ys. 4d. conveyed the 
ſaid lands to the uſe of the appellant, bis heirs 


and aſſigns, and in Michaelmas term, 1750, in 


purſuance of covenants contained in the deed 
of releaſe, they levied a fine of the lands to 


| appellant and his heirs, by virtue of which he 


became ſeized, and hath ever ſince continued in 
poſſeſſion, Theſe deeds of leaſe and releaſe 
were regiſtered 2d November, 1750. 


James Johnſton being alſo ſeized of the lands 
of Maghremena, Drumarciller, Kinarlow, Drum- 
fhew, and a houſe and tenement in Ennifhillen, 
with two acres of land thereto belonging in 
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7 aniftick, in the county of Fermanagh, in Hilary 


term, 1759, levied a fine, and ſuffered a reco- 


very of theſe lands to the uſe of the appellant, 


and in conſideration of 1400l., by deeds of leafe 
and releaſe, 7th and 8th February, 1157, con- 
veyed them to the appellant and his heirs, ſub- 
jet to a rent - charge of gol. a- year, payable to 


James Johnfton- and his heirs for ever, and to 


the ſeveral head-rents payable for the ſame. 


Theſe deeds were regiſtered on the * of Fe- 


bruary, 1757. 


In October, 1756, the appellant intermarried 
with Anne Jobnſton, at which time, in conſider- 
ation of the marriage and a portion received, 
he by articles covenanted to fettle all his lands 
in the uſual form upon the iſſue of the marriage, 
ſubject to a jointure for his wife; — theſe articles 
were regiſtered and there were ſeveral children, 
iſſue of the marriage. 


Shortly after the year 175), James Fohnſton 


died, leaving the reſpondent, then a minor, his 
only iſſue, who in 1970, filed a bill in the 


Court of Exchequer againſt the appellant, his 


wife and children, ſtating that certain articles, 


25% December, 1737, were executed between 


James Johnſton and John Parmiter, previous to 


the marriage of James with Eliaabeth his wife, 


by which he conveyed all his lands to Fobx 
W 9 Parmiter 
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Parmiter and his heirs for ever, in truſt, to 


ſecure a jointure to Elizabeih, and for the iſſue 


of the marriage: — that by theſe articles James 


became mere tenant for life, and diſabled him- 
ſelf from ſelling or incumbering the lands, 


except with 600l. for younger children; that 
| though theſe articles never were regiſtered, yet 


that the appellant had actual notice of them, 
he being the brother of James, acquainted with 
his family tranſactions; that the appellant was 
in confined circumſtances and never could have 


paid the conſideration money ſtated in the deeds 


of conveyance :—that in the regiſtry the appel- 
lant ſurpreſſed the reſervation of the rent- 
charge, and to keep reſpondent ignorant of the 
ſtate of his affairs, had him conveyed from the 
county where he was known, to a charter- 
ſchool in We/tmeath, where he remained a long 
time in obſcurity.—The bill prayed that the 
conveyances to the appellant might be deemed 
void, that reſpondent might be decreed to the 
actual poſſeſſion of the premiſes and to an ac- 
count of the iſſues and profits from the time of 


65 his father's death. 


On the 2oth of April, 1911, the appellant 
put in a plea, and he and his wife a joint and 
ſeveral anſwer, inſiſting that before the reſpec- 
tive times of the execution of the ſeveral deeds 
of * 1750, and . 1757, and that 
| Anne 
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cuted) that the articles of 1737 had never been 
regiſtered, and were therefore fraudulent. and 
void againſt the appellant, who was a purchaſer 
for valuable conſideration without notice. 


On the 21ſt of Fuly, 1774, the des 


amended his bill, and charged that the appel- 


lant had confeſſed to ſeveral perſons, that he 
had taken counſel's opinion upon the marriage 


articles of 1937.——On the 2oth of November, 


1776, the appellant and his wife anſwered the 
amended bill; he denied he could have made 


ſuch confeſſion, but ſtated that ſome time after 
the death of James John ſtan, one Charles Ram- 
| ſay, a relation of reſpondent, produced a deed 


or writing, which he alleged was a ſettlement 


executed on the marriage of reſpondent's father 
and mother, and that he would impeach appel- 


lant's title :—the appellant declaring he had 


never heard of ſuch ſettlement, requeſted to be 


furniſhed with a copy, which having obtained, he 
was anxious to know how far he might be affected 
thereby, he cauſed a true ſtate of the caſe to be 
laid befote counſel—This he alleged was the 
firſt notice he had of the marriage articles: 
He then ſtated, that in ſome years after, one 
James Squire told him he had the ſettlement, 

N 2 and 
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and having produced it, appellant told him he 
was long before apprized thereof (alluding to 


the information he had received from Ramſay) 
and had taken tounſel's opinion. 


On the 10th of February, 1789, the cauſe 
came on to be heard in the Zxcheguer, when the 
court ordered the following iſſues to be tried by 
a jury:—iſt. Whether the appellant, John 
Johnſton, had actual notice of the articles of 


the 21ſt of December, 17 37, previous to the ex- 


ecution of the deed of the gth day of June, 


1750 ?—edly. Whether the appellant had ac- 
tual notice of the ſame articles previous to the 


execution of the deed. of the 8th of February, 
17577 | 


The property in conteſt lay in the counties of 
Fermanagh and Donegal, and the appellant ap- 
plied to the court to have the iſſues tried in the 
latter county, which was accordingly ordered, 
and the grand pannell was returned and a ſpe- 
cial jury ſtruck :—The trial came on before the 
Lord Calgr BARON, at Lifford, ſpring aſſizes, 


1789, when the jury found a verdict for the reſ- 
E pondent. On the 11th of May, 1789, the 


Court of Exchequer made a conditional order 
that the verdict ſhould be confirmed, and on 
the 16th-of July following, the appellant ſhew- 


appellant; | 
the trial, that he publicly, and with the know 
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ed caufe againſt the rule, and moved for 2 new 
trial of the iſſues. 


This motion was: grounded upon affidavirs, 
ſtating the evidence given upon the trial: — The 


evidence confiſted partly of viv4 voce teſtimony, 
and partly of the depofitions of witneſſes exa- 


mined in the equity cauſe. It was ſtated by the 


that it appeared in evidence upon 


ledge and approbation of the friends of James 
and Elizabeth Johnſton, entered into a treaty 


and became purchaſer of the lands; that the 


agreement for the Donegal lands was concluded 
in the preſence” of many witnefles, ſeveral of 
whom were relations of ame, Johnfton, and that 
no mention was made either before or after the 
fale of any article or ſettiement, nor any objec- 
tion raifed to the power of Fames and Elizabeth 
to ſell :—that this account was confirmed by 
ſome of the reſpondent's witneſſes:— that the 
full value had been paid for the lands, and the 
gentlemen who reſided in the neighbourhood 
never heard of any fettlement : — that Tames 
Jobnſton; prior to 1730, applied to ſeveral per- 
ſons to purchaſe the lands and among others to 
Mr. Richard M*Clure, who depoſed that he of- 
fered twenty-three years purchaſe: amounting 
to near gool. for the lands of Donegal, which he 
would not —_— done, if he did not expe& a 
1 8 . 
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1790 fee - ſimple: that James Johnſton was conſidered ak 
| Oe abſolute owner, he had made leaſes for lives 17. 
againſt and lives renewable for ever, of part of the the 
. lands, and that theſe leaſes remained unim- 24 
peached.— Sir James Caldwell, the landlord of pur 

the premiſes was examined by reſpondent reſ- cro 

pecting converſations with the appellant, and the 

depoſed that he ſeveral times mentioned his upo 

having heard-that a ſuit would be inſtituted to app 

ſet afide the conveyance, grounded upon the and 

alleged ſettlement but that the appellant uni- Cat] 

formly denied any knowledge of ſuch ſettle- con 

ment previous to the death of James Fohnſton appe 

and Sir James Caldwell admitted that he never the 

heard of the ſettlement until after the death of min 

Fames Johnſton, | age, 

885 | 43 | not 

Among the evidence ſtated to have been he i 


given by reſpondent, it appeared that Charles that 
Ramſay depoſed, that the article of 173) re- for 
mained in his poſſeſſion from the year 1750, to Jan 
11779, and the Rev, Ralph Mansfield depoſed it w 
that about the year 1750, he found the ſettle- dent 


ment among his father's papers and that it re- time 
mained in his hands ever ſince, until 1784, ex- dent 
cept once for a ſhort time that he lent it to any 
Charles Ramſay, who returned it.— William and + 
Catherine Squire depoſed that they were preſent In 
at a converſation, in 1969, or 1970, between ther 


the appellant and one James Sguire, relative to trial 
| a paper | 
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a paper, they called the copy of the article of 
1737, that Squire was readiug the paper, when 
the appellant ſtopped him, ſaying, he had taken 
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a lawyer's opinion on that ſettlement, before he I l 


purchaſed the lands contained in it. On their 
croſs- examination ſaid they were not preſent at 
the beginning or end of the converſation; that 
upon the marriage of James and Elizabeth, the 
appellant was not more than 10 years of age 
and lived ſix miles diſtant from them. Malcolm 
Cathcart on his direct examination ſwore to a 
converſation which paſſed in 1740, between the 
appellant and James and Elizabeth, relative to 
the marriage articles: — but upon his croſs-exa- 
mination declaring that he was but fifty years of 
age, and it appearing from thence that he could 
not have been more than ten years old in 1946, 
he immediately contradicted himſelf, by ſaying 
that the converſation paſſed in 1450;—he alſo 
ſwore to a converſation he himſelf had with 
James Squire in 17 52, that Squire then told him 
it was a moſt iniquitous ſuit, and that reſpon- 
dent would certainly ſucceed, although at the 
time of this alleged converſation, the reſpon- 
dent's father was alive, no ſuit inſtituted, nor 
any mention of one until long afterwards, 


In addition to theſe facts, the appellant fur- 
ther ſtated by affidavits, : that he had ſince the 
trial diſcovered new and material - evidence 


which 
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1799, which he did not know of before, and part of 


which would go to prove that Catherine and 
Milliam Squire were creditors of reſpondent to 
| a conſiderable amount, had no fund for pay - 
ment but the property in conteſt, and had ad- 
vanced money for the ſupport of the ſuit, all 
which they denied upon their examination. 


Notwithſtanding this cauſe: ſhewp by the ap- 
pellant, the Court of Exchequer unanimouſly 
declared. they, ſaw no- ground to; impeach the 
verdict ; therefore they diſallowed the cauſe and 
made the order of the 14th of May abſolute. 


4 

. The appeal was hrought to reverſe this order, 
which it was ſaid was ill founded, Fir/t. The 
appellant is a purchaſer for full and valuable 
_ conſideration, and not a ſingle circumſtance of 
fraud has appeared in his conduct, he has given 
all the evidence the nature of his caſe admitted. 
It was impoſſible to eſtabliſh a negative propo- 
ſition by any poſitive proofs, but the appellant 
has given evidence, which is not leſs ſatisfactory. 
He has proved from the reſpondent's own wit- 
nefles ſuch circumſtances as render it extreme - 
ly improbable, if not impoſſible, that he had the 
notice imputed to him. The agreement for the 
ſale to the appellant was carried on openly and 
fairly; ſeveral perſons were at the ſame time 
7 78 in for the purchaſe, and this 


agreement 
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agreement was concluded in the preſence of the 


neareſt relations and friends of the ſaid James 
and Elizabeth, the perſons next in remainder to 
the lands, who were therefore intereſted to im- 


pede the fale; no objection was then made to 


the power of James and Elizabeth to ſell, and 
the full value of the lands was given by the ap- 


pellant : the marriage between James and-Eliza- 


beth was concluded in a haſty precipitate man- 


always reſiding forty miles diſtant from the 
place where ſaid marriage was ſolemnized, and 


where John Purmiter reſided, in whoſe hands 


the ſettlement was lodged (if on the marriage 


ſuch ſettlement was executed); this ſettlement - 


belides was never heard of in the neighbour- 
hood of James; on the contrary he always was 
conſidered and acted as having full power and 
dominion over his ſeveral eſtates. $ 


Secondly. The evidence produced by the reſ- 


pondent was by no means ſufficient to counter- 


vail the violent preſumption in favour of the 


appellant, for of the article of 173) itſelf, 


there is no proof of notice at all on the appel- 


lant; the whole teſtimony of William and Ca- 


therine Squire being relative to a paper which 
they were pleaſed to call a copy of an article 
they had never ſeen, without aſſigning a ſingle 


reaſon, why they called it by that name and 


without 
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without producing it to the court, that it might 
appear whether it was a copy or not. 


Thirdly. The caſe made by the reſpondent 


is full of contradictions and inconſiſtencies, 


and bears the ſtrongeſt impreſſions of fabrica- 


tion. The ſettlement of 173) itſelf, Charles 


Ramſay ſwears was in his poſſeſſion in the year 
1750, and continued ſo until 1759 :—The Rev. 
Ralph Mansfield, on the contrary, depoſes that 
in 1750, he found the ſame article among ſome 
papers of his father, and that it continued in his 
poſſeſſion from thence until 1784: Malcolm 
Cathcart, on his dire& examination, gave in 


evidence a converſation that he ſaid had paſſed 


in 1746, but on his croſs-examination he deni- 
ed it paſſed in 1746, but that it happened in 
1750; his ſwearing to one converſation with 


Janes Squire, which by no poſſibility could have 


paſſed, and to another converſation, that if ever 
it paſſed, was had above 40 years ago, when he 
was not above ten years old, reſpecting a bu- 
ſineſs no boy of that age could attend to or 
underſtand, render his evidence' altogether in- 
credible ; the teſtimony of Catherine and Willi. 
am Squire is not only ſuſpicious on account of 
favour and partiality, but the facts they teſtify 


are in themſelves extraordinary and highly im- 


probable ;—that the appellant, previous to the 


. purchaſe, had the precaution to take a lawyer's 


opinion on a ſettlement, and diſregarding that 


opinion, 
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opinion, which muſt have been adverſe to the 


title of James Fohn/ton, if given on the ſettle- 
ment in proof of this cauſe, completed the pur- 


chaſe, and paid the full value for the lands; 


that a ſuit was inſtituted to recover ſaid lands, 
and to defeat the purchaſe of the appellant, that 
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at the very time of its inſtitution, the appellant, 


without any motive or inducement whatever, 
went to the friends, the ſupporters and adviſers 
of his adverſary, and to them confeſſed that 


fact, the revealing of which could alone defeat 


his own title, and eſtabliſh the claims of the re- 
ſpondent:— The incredibility of theſe facts is 
of itſelf ſufficient to invalidate the ſtrongeſt teſ- 


timony, but the reſpondent has deſtroyed this 
evidence given by his avowed ſupporters and 


inſtigaters of this ſuit, by the production of 
other witneſſes, the acquaintances, the neigh- 


bours and intimates of his father, Sir James 


Caldwell, Patrick Hamilton, and others, whoſe 
evidence is incompatible and inconſiſtent with 
what Catherine and William Squire have depoſ- 
ed; it appears from the ſettlement itſelf, that 


there could have been but one part thereof ex- 


ecuted, and Hamilton ſays, that the appellant in 


the year 1761 told him it had been burned :— 
Six James Caldwell ſaid, that he had many con- 
verſations with the appellant on the ſubje& of 


the ſettlement, in all of which he had told him, 
he had neyer teen or heard of it until after the 


death of James Jobnſton; there are beſides 


many 
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many ftrong circumftances of ſuſpicion attend- 
ing their depoſitions, the not examining James 
Squire, though opportunities were not wanting 


for that purpoſe, the intereſts, the- paſſions of 


the witneſſes, their undertaking accurately to 
ſtate a converfation after a lapſe of twenty 
years, the whole purport and meaning of which 
might have been changed by the alteration of a 
ſingle word, at the beginning or end of which 
Catherine admitted ſne was not preſent, and Mil. 
liam Squire admitting that at the time of the 
converſation, he did not conſider the appellant 


as betraying his own cauſe ; even the nature of 


the evidence is peculiarly liable to miſrepreſen- 


tation, eicher from miſtake, malice, or deſign, 
and very difficult to be ting diſproved or 


rebutted. 


Fourthly. A ſingle verdict, liter all the cir- 
cumſtances of the preſent caſe, ought not to 
conclude the right and bind the inheritance of 
lands of a conſiderable value, and which ver- 
dict has been found contrary to the great weight 
of evidence, where the reſpondent's witneffes 
have been directly contradicted, and have con- 


tradicted each other, and when at all events 
the material facts have not received a full inveſ- 


tigation, the whole caſe of the appellant, with 
all its circumſtances, has never been laid be- 
fore x jury; a moſt material witneſs, the only 


perſon who could give any account of the art · 


cle 
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cle of 173), in the year 19 50, was prevented 
by ſickneſs from attending the trial of theſe iſ- 
ſues, new and weighty evidences have been diſ- 
covered ſince the trial, which weaken, if not 
deſtroy the whole caſe of the reſpondent: If 


all theſe circumſtances had gone to the jury, 


there might have been a different finding, and 
however it may have happened that a full exa- 
mination of every circumſtance has not been 


had, the conſcience of Judges, ſitting in a Court 


of equity, ought not to be ſatisfied without a 
full enquiry, which cannot be had, unleſs ano- 
ther trial ſhall be directed before the inheritance 
is finally bound. | 


The 8 counſel contended that the 
appeal ought to be diſmiſſed with coſts. Firſt. 
Becauſe this ſuit had now laſted twenty years, 
during which period the appellant has received 


the whole iſſues and profits of the reſpondent's 


eſtates. . 


Secondly. The appellant is an infirm old man, 
and ſhould he die before the final event of this 
cauſe, the reſpondent will run a very great ha- 


zard of loſing every ſhilling of the rents and iſ- 
ſues of his eſtates for the whole time that the 


appellant has enjoyed them, and that delay is the 


great object of this appeal, 


Thirdly. 
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Pray. The verdict in this caſe was ob- 
tained entirely to the ſatisfaction of the learned 
Judge who preſided on the trial, the jury who 
tried it was a ſpecial one, and of that county 
which the appellant himſelf defired ; the con- 
duct of the jurors, the witneſſes, and the party 
who obtained the verdict is unimpeachable, and 
a verdict ſo had on a mere matter of fact is 


fully ſufficient to ſatisfy the conſcience of a 


Court of Equity: —The allegations of the ap- 
pellant in thoſe affidavits which he made, in or- 
der to obtain a new trial, are frivolous and 
groundleſs, conſiſting of looſe and general 
charges againſt jurymen, whom he does not 
name, of ſuggeſtions of intereſt in witneſſes, to 
which thoſe witneſſes were examined by the ap- 


pellant at the trial, and which they fully de- 


nied. 


Fourthly Many of the reſpondent's witneſſes 
have died in the tedious progreſs of this cauſe, 


and if it were to continue much longer, the re- 
5 ſpondent might loſe. every witneſs * bad. . 


Fi 3/ehly. The. enormous expence rf this cauſe 
had been ruinous to the reſpondent, and he is 


now totally unable to contend further with the 


appellant, who hath all along been in the re- 


_ of the iſſues and profits of this eſtate, and 
even 
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even of the annuity of gol. per ann. which at all 1790 
events the reſpondent was entitled to. | nee | 

Tt was OmrDered and ADJuDcep, that the 23 
order of the Court of Exchequer, made on the order re 
16th day of July laſt be reverſed, and that the rangi 
cauſe ſhewn by the appellant be allowed : and it 
was further Ozvee, that the Court of Exche- 
quer do rehear ſaid cauſe. © 
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to Gervais Parker Buſbe, Eſq. for the purpoſe 


_ paſſed his bond uy the amount of the debt, 
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al 
Pt 
ELIZABETH Mc-CARTHY, 

ſpinſter, adminiſtratrix of Jobn {dealt ſe 

Mc. Carthy, Eſq. deceaſed, w. 

| th 

Caſe 34. RICHARD GASON, Eſq. Reſpondent, ge 

+ EPs . hit 

3 ; March gth, 1790. OD 

RN A WRIT of feri facias, at the ſuit of James Fw 

adecree of Brown, Eſq. deceaſed, againſt William Alex- | 
——— ander Engliſh, Eſq. bearing teſt February 12th, 
exceptions 1777, and marked in the ſum of 16561. gs. 8d. 
obj having been delivered to the ſheriff of the 
Ane county of Tipperary, he by virtue thereof ſeiz- 


ed the lands of Ballymulta, Bouline, and part 
of Ballyfrenoge, and on the zoth of October 
following ſold them by public cant to the rel- 
pondent, as the higheſt bidder, for 1700l. ſub- 
ject to a mortgage or deed of truſt thereof made 
for 200 years, from the 22d of March, 1116, 


of raiſing the ſum of 3oool. and the intereſt 
thereof, or any other ſum that ſhould remain 
due on the foot thereof, to John Mc.Carthy, 
the appellant's father :—A deed of ſale was 
executed by the ſheriff, to whom reſpondent 


and 


lank. 


dent. 


ames 
Alex- 
12th, 
. 8d. 
the 
ſeiz- 
part 
ober 
e rel- 
. ſub- 
made 
1770, 
urpole 
ntereſt 
remain 
Carthy, 
le was 
zondent 
e debt, 
and 


' Caſes in Parliament. 


and a promiſſory note for the remainder of the 


purchaſe money. 


JW. A. Engliſh refuſed to deliver up the poſ. 
leflion of the lands, alleging that his ten 
was a freehold, and Browne, the plaintiff in 


the writ, entered judgment upon the reſpon- 


dent's 'bond, and took out execution againſt 
him: the reſpondent thereupon, in January 
1778, filed a bill in Chancery againſt Brotozle, 
Eigliſb, and Biggs the ſheriff, and in March 
following made Bufbe and Mr. Carthy parties, 
praying, That if it ſhould appear that Engl; iſh" $ 
intereſt in the lands was not ſuch as was liable 
to be ſold under an execution, Brotone might 
be reſtrained from proceeding upon the execu- 
tion ſued out by him; and that if it ſhould 
appear that Engliſh's intereſt in the lands was 
ſuch as was ſubje& to be fold on an execution, 
he might be obliged on reſpondent's payment 


of the purchaſe-money, to deliver up to him 


the teaſe; with the counterparts of the tenants' 


leaſes, and all other deeds relative to the lands. 


And that Buſbe and Mc. Carthy might come to 
a fair account reſpecting the ſam due on the 
mortgage, and that on payment of what ſhould 
appeat due for principal, intereſt and coſts, 
Buſhe might affign it over to ſome perſon of 
reſpondent's nomination, in truſt for him. 


Vol. II. 0 | | On 


by 
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Caſes in Parliament, 
On the 3oth of April, 780, Me. Carthy: an- 


1799. Bee the bill, inſiſting that if a proper en- 
Me. Ca- quiry had been held before the ſheriff, W. A. 


-Engliſh would not have been found to be pol. 
ſeſſed of the leaſehold intereſt, in regard that 


he had aſſigned his intereſt therein to Buſte, 


that he paid great part of the ſum for which 
the deed of mortgage had been executed, and 
was liable to the balance remaining due :— that 
the ſale made by the ſheriff to the reſpondent 
was void, as Engliſh had no legal eſtate in the 
lands at the time of the ſale, or at all events, 
* that reſpondent was bound to pay the ſum of 
good. which was then a ſubſiſting charge on 
the lands, as he bought the ſame ſubject there · 
to, and that there was due at the time of ſwear- 
ing the anſwer 1 5791. 178. 2d. beſides 47 J. 18s. 

2:d. advanced to Engliſh. | 


W. 4. Engliſh by his anſwer ſtated the conſi- 
Sration of the mortgage to have been three 
bills of exchange, 1090l. each, drawn by 
himſelf. upon Mc. Carthy, in favour. of D. 
O'Brien, Eſq. and inſiſted, that his intereſt in 
- the ſeveral denominations was a freehold, and 


therefore not liable to be ſold under an execu · 


tion; that he had mortgaged to Me. Carthy for 
.goodl. ; 
tor 1gool. it was worth 6oool. 


Buſte 


and that though his intereſt was ſold 


Laſes in Parliament, 


Buſbe never having anſwered, a conditional 
decree was had againſt him, and on the gth of 


195 


1190 
— 


Me. Ca - 
THY 
againſt 


GasoNn, 


A. Fune, 1785, the cauſe was heard before Lord 
af. LirroRD, when the reſpondent was decreed to 
"BR the poſſeſſion of the lands, he paying to ſuch 
ſhe, perſon as ſhould appear entitled thereto, the 
5 reſidue of the purchaſe- money; and it was 
and thereby referred to a maſter to audite and ſtate 
that an account of what was due for principal and 
dent intereſt on the foot of the mortgage to Buſbe 

the or Ac. Carthy, and to report whether any and 
ents, what other lands were included in the mort- 
Wel gage, and what was the proportionate value of 


3 thoſe other lands to the value of Ballynulis, 
Bouline, and paſt of 3 | 


1858. In gurkepnce of chis decree, the maſter pro- 
| ceeded upon the account, in the progreſs of 
which, the reſpondent gave in evidence a bill 

conſi- exhibited by Engliſh; againſt Ac. Carthy, for an 
three account.and redemption, and Mc. Carthy s an- 
n by ſwer, with the ſchedule annexed, in which he 
5 ſtated, that he paid off one of- the bills of ex- 
eſt in change for 1oool. ;—that in diſcharge of the ſe- 


„ and cond, he paid 4121. 58. 11d.;—that the third 


-Xecu- bill remained undiſcharged in the hands of 


by for George Gould, Eſq. ;—and that there was due 


s ſold on the foot of the dealings between him and 
| Engliſh, 1627]. 148. 42 d.— By the ſchedule he 
charged himſelf with rents reveiyed to the 9th 
| „ : of 
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1790 ot March, 1780, 518 l. 108. 7d. and takes 


— 


* 


en, 


SAtso N. 
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credit for payments ae to en Ther 
168. 8d. 1.5 : 


On the 6th 3 eh, be wat 


made his report j—that the lands of Ballynulla, 
Bouline, and Ballyfrenoge, together with others 
therein mentioned, were included in the mort- 


gage that Mx. Carthy entered into the receipt 


of the rents in 1756, at which time he held the 
lands of Ballynulta and Bouline under a leaſe 
from Engliſh, for a term then unexpired, at 4 
yearly profit rent of 277. that from 1556 
to the end of 1949, he received out of the 
mortgaged premiſſes, and by the detention of 
rent, 52771. 128. 4d. and during that time ex- 
pended for Engliſp, 65011. 1 48. 82 d.; and he 
found, that on the 2oth of April, 1780, there 
was due to Me. Carthy on the foot of the mort: 
gage, 1579 l. 16s. 2d. and that in ſaid year he 
received 820l. that from the year 1780, he 
difcontinued the receipt of the rents of the 
mortgaged premiſſes generally, But detained 
his own rent of 2571. tilt May 1984 ;=that 
Engliſh received the profit rent from 1ſt May; 
1983, and for the 1ſt of May, 1784, from 
which time Me. Carthy was interrupted in his 


poſicſhon by Engliſt; —and that there was due 


to Mc. Carthy to and for iſt November laſt, 14l. 
18. 80. z He; found N nature of ax ade inte⸗ 


reſt 


d Cafes in Parliament. 


reſt te be n term of 300 years, Getermimäble on 


three lives, with a covenant of renewal for the 
like term, upon the fall of each life, for ever; 
but he did not find the proportionate value, 
no evidence mg been laid before Ten. 


report :—t. That the reſpondent was not inte- 


reſted in the account, or intitled to inveſtigate 
it:—2. That there was no evidence of Mc. Car- 


thy's entry into the mortgaged premiſſes:.— 


3. That the Maſter ought to have reported 
16271. 148. 4d. due to Mc.Carthy, and that he 


ſtood engaged for the remainder of the accept- 
ances,” which ſhould have. been calculated with 


Jobe Me Carthy took gur e. Wise to to lie 
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intereſt:—4. That there was no evidence of 4 


Me. Carihy's having received any rent fince 
March, 1780: f. That there was 4100l. due 
inſtead of 146t. 18. 5d. :—6. That the Maſter 
ſhould have charged only 20) l. for the rent, 
there being evidenee of its reduction: — 7. That 
there was no evidenee to ſupport the charge 
from 1ſt May, 1784, to 1ſt November, 1786: 
—8. That the Maſter received new evidence, af. 


ter furniſhing the draft of his report from the 


reſpondent, and refuſed John Mc. Carthy. 


Yohu No. Carthy died ſhortly after, and the ö 
cauſe was revived againſt the appellant. 


| The 


Cales in Parliament. 
The cauſe was heard 26th May, and 3d of 
June, 1788, when the exceptions were di iſcharg. 


ed, the lands of Ballynulta and Bouline declared 
a chattel intereſt, and by conſent of reſpondent 
decreed to be ſold; and it was ordered that 


the appellant ſhould be paid what remained 


due to her, and the reſpondent ſhould be paid 


16 56l. 9s. 8d. depoſited by him in bank as the 


price of the lands, with intereſt and colts ;— 


the reſidue to be paid to Engliſh, and it was 


referred to the Maſter to take an account of 
what was due to the Le Sia) | 


This decree was enrolled oth der, 
1788, and on 27th January, 1789, the Ma- 


ter made his report, finding that the ſum of | 


1461. 18. 5d. was by his former report, eth 
February, 1787, reported due to J. Mc.Carthy, 


which ſum has ſince been paid off by the ſaid 


J. Mc. Carthy in his life, and appellant after 


His deceaſe detaining the profit rent of 2771. 


and that nothing remained due for principal or 


intereſt on the foot of the eds due to J. 
Mc. Carthy, 


This report was confirmed 3th May, 1789, 


andi in Eaſter term, 1789, the appellant moved 


for a ſpecial direction to the Maſter to take up 
and proceed upon the account, independent of 
8nd without regard to his former report ;— 

this 


Cales in Parliament. 


this motion was refuſed, —and another was 


made on the 27th of June, to rectify the notes 


taken on the hearing, upon an allegation „ 
the appellant, that the words © exceptions di 11% 


* charged,” were inſerted without the know- 
ledge of, and by impoſition upon the Court, the 
original notes not containing them :—this mo- 


tion was refuſed with colt, and on the 21ſt of 


July, a ſimilar motion was made, which was re- 
fuſed with full colt. 


On the 27th of Juh, 1110 the ada were 


ſold purſuant to the decree, and the ſale was 


confirmed: — On the goth of November, 1789, 


he appellant filed a bill of review, praying that 


the deeree 3d June, 1788, might be reverſed f | 


for error, The, reſpondent put in a plea, 
which was allowed with full coſt. 


Under theſe circumſtances, the appellant 3. 
ſought to have the decree of the 3d of June, 


1788, reverſed :—firſt, Becauſe the reſpon» 


dent being bound by his own deed of purchaſe. 
to pay the ſum of 1700l. and 3000l. both mak. 
ing 47001. for the lands bought by him, ought 


not to be permitted to depart from that agree- 
ment; and yet the reſpondent. claims credit 


thereout for the rents and profits of the mort 


gaged premiſſes, received by the ſaid John 


Mc. Carthy, the mortgagee, in diſcharge of his 
mortgage- 


1 intereſt of ſo much cd; as he bas not 


depoſited in bank, even though nothing had 
been due upon the mortgage; and the appel- 
lant is intitled to be paid out of the purchaſe- 


money the ſum due to her upon the foot of 


the mortgage, and the ſurplus, if any, belongs 
to o the defendant Pughſh. 


3 For that it is demonſtrable, that 
the appellant was entitled to credit upon the 


account for the ſums of 5871. 148. 1d. and 


100ol. with intereſt, which John Mc. Carthy 


had paid in diſcharge of the ſecond and third 
. bills of exchange, after he had put in his an- 


ſwer; and though he had not paid the bills, 
it was nevertheleſs incumbent upon the reſpon- 
dent, or the defendant Engliſh, before the ap- 
pellant could be deprived of the mortgaged 
premiſſes, to have paid the outſtanding bills, 


or indemnified the acceptor therefrom, or it 


ſhould in ſome reſpect be declared that the ap- 
pellant received no credit for the two pence 
or any part, thereof, 


Pd. For that the Maſter 2 not to 
have charged the appellant, or John Mc. Car- 
5 with $8201. as b. ct in the ear, 1780, 

4 . out 


at 


rd 


m. 


Ils, 


P- 


Us, 
it 


2NtS 


Care 


out 


gut of the deſendant Eugliſb's lands, credit 
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1790 


having been given out of the anſwers and Oy 


ſchedule, which are the reſpondent's own, evt- 
dence for all rents received by Nic. Carthy there- 
out, to and for the 7th day of March, 1780, 
when the anſwers were ſworn, and no evidence 
appearing to ſhew that he afterwards in that 
year received any rents, or money, on account 
of the defendant Engliſh, fave the retention of 
2771. for the. lands of Ballyuulta and Bowling, 
in his own poſſeſſion, ard for which the ap- 


pellant ſubmits to a deduction out of the ſum 


of +201. and then it will appear that the appel- 


lant is, in this reſpect, overcharged 5431. | 


Fourthly. For that the 0 hath charged 
the appellunt with 2)l. a year, for the lands of 


Ballynulta, Bouline, and Ballyfrenage, from the 


mit day of May, 1781, to the iſt day of May, 
1784, whereas the rent was, by the defendant 
Engliſh's letter of the 11th of April, 1981, 
varied and left to the deciſion of gentlemen of 
the county, which new rent was not ſince aſcer- 
tajned, and if aſcertained, did not exceed a pro- 
fit of 20% l. a year; ſo that in this reſpect, the 


appellant is overcharged for three years at leaſt 


Jol. a year, amounting to 210]. ſter. 
And as to the judgment and aſſignment there- 
of, wade as * vy John Mc. Carthy to 
George 


Mc. Can 
IA 


 againfs 
GaSoN, 
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George Goold, and which reſpondent alleged was 
to have been a collateral ſecurity to the mort- 
gage, they ought not to have been read before 
the maſter, being neither proved or in iſſue, 
and for that the ſame were immaterial to the 
reſpondent, inaſmuch as the judgment and af- 
ſignment do not ſhew that the bills of exchange 
were paid by any other perſon than John Mc. 
Carthy, and the appellant will continue, as to 
what ſhall be received under the mortgage, a 
truſtee for the holders of the judgment and bills 

1 APE | 


On the other ſide it was ſaid in favour of the 
decree of the 3d of Fune, 1788, and the report 
of the 27th of January, 1789, Firſt. The ap- 
pellant claims no intereſt whatever in the lands, 
but under the mortgage. To her it is totally 
. immaterial, whether the intereſt of Engliſb in 
the lands was a freehold, or for a-term of years, 
or what the proportionate value of thoſe lands 
was to the other lands compriſed in the mort- 
gage, or what the real import of the ſale by the 
ſheriff was; the ſum due to John Mc. Carthy, 
at a particular day, is grounded upon his own 
admiſſion. in his anſwer : the account from that 
period is regularly made out, and it appears by 
both the reports, that Tons. ns is now due to 
mm a 


Secondiy. 


Caſes in Parliament. 
Secondly. As no exception was taken to the 


laſt report, it muſt have been, and was confirm- 


ed of courſe, and neither the Court of Chancery 


nor the Houſe can afterwards enter into any 


examination of ir, or of the evidence upon 
which it was founded; ſo that even if the ex- 
ceptions to the firſt report ſhould appear to have 
any weight, yet the laſt report mult ſtand, inde- 
1 of it. | 


It was accordingly Ox DERRD and ADJuDceD, 
that the appeal be diſmiſſed, and the decree 
therein complained of affirmed, and it was fur- 
ther ORDER ED, that the appellant do pay unto 


the reſpondent Sol. for his colt, in 28 8 of the | 


ſaid appeal. 
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Sir ANNESLY STEWART. ) 
Bart. Executor of Alice How: g 
ard, widow, deceaſed, and ad- 
miniſtrator of the goods and 

_ Chattels of John Davis, deceaſ- ; 

| ed, unadminiſtered by Charles ꝙ Appellant. 

Davis deceaſed, and alſo admi- | : 

- Niſtrator of the goods of Ann 
. Davis, deceaſed, unadminiſter. be 
ad by the ſaid Alice Howard, . | 
F — 

THOMAS ANDREW Lord 
BLANEY, Adam Noble, Eſq. Reſpond. 
the Rev. Robert Montgomery 
and others, = 


March 11th, 1790. 


IN 1699 Jobn Davis, Eſq. intermarried with 


the Hon. Ann Caulfield, eldeſt daughter of Wil. 


liam Lord Viſcount Charlemont, and previous 
thereto, by indenture, 5th April, 1699, i in con-. 


ſideration of the intended marriage, and 25001. 


the portion of Ann, certain lands of inheritance 
in the counties of Down and Antrim, were con- 


veyed by Hercules Davis, the father of John, to 
; uſers for the fue, of the marriage, and Her- 


cules 


© XI mio. ef oo Had. fs! ww 1 


Cafes in Parliament. 
tales Davis allo aſſigned to the truſtees, their 
executors, and adminiſtrators certain debts and 
mortgages due to him, amounting to 75col. 
upon truſt, to pay the intereſt thereof to ſuch 
perſon or ' perſons as the lands of inheritance 
ſhould come to by virtue of the limitations in 
the deed of ſettlement :—And they were fur- 
ther directed, with the approbation of Hercules 
Davis, during his life, and after his death, of 
John - Davis, to lay out the ſaid ſum of) 851 


in the purchaſe of lands of inheritance to enure 


to the ſame uſes as the intereſt of the money was 


limited, ſubject to this proviſo :—* Provided 


« always that if the ſaid ſum of 7 500. ſhall re- 


main undifpoſed of in a purchaſe of lands and 


* and hereditaments at the death of the ſaid 
e Hefcules and John Davis, his ſon, that then 
* the ſaid 7 500l. or ſuch part thereof as ſhall 
* remain ſo undiſpoſed of, ſhall be paid unto 
* ſuch perſon or perſons, for ſuch uſes unto 
de whom the ſaid lands of inheritance are herein 


above limited, ſo far forth as the ſame can be 


ce by the rules of law or equity.” 


| The ſum of 7 cool. remained undiſpoſed of at 
the death of Hercules and John: The former. 


died in 1719, the latter became ſeized and in- 
titled under the ſettlement, and a deed executed 


in 1721, by which further directions were given | 
concerning the truſt money—and | in 1722, he 


became 
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became ſeized in fee of certain eſtates in the 
town of Carrickfergus and in the counties of Dub- 
lin and Kildare, under the will of his uncle 
Henry Davis. On the 12th of March, 1743, 


Jobn Davis died inteſtate, leaving Ann, his wi- 


dow, Charles, his eldeſt fon and heir at law, 
James, his. younger fon, and four daughters, 


Sarah, then married to Thomas Callaghan, Eſq. 


Judith, then married to Fohn 7. uckey, Alice, af. 
terwards married to Michael Howard, and Jane 
Davis, ſpinſter, the WF e child of 


John. 


Charles Davis, on the death of his father, 
fucceeded as heir at law to the eſtates deviſed to 
his father, by Henry Davis. He took, as ſpecial 
occupant, his father's villa at Hampſtead, near 
Dublin, held by leaſe of lives, and became en- 
titled to the lands limited in the ſettlement, and 
claimed to be entitled to the ſum of 7 5ool. the 
ſame not having diſpoſed of or inveſted in 
lands. He took out adminiſtration to his fa- 
ther: His mother and ſiſters reſided with him 


for ſome time, during which he SOPs them 


with money and other neceflaries, . 


Ann Davis died 17th June, 17 555 immedi- 


ately after which Alice, one of her daughters, 


married Michael Howard, and then took out ad- 


miniſtration to her mother. On the iſt of Ja- 


nuary, 


di- 
ers, 
ad- 
Ja- 


ary, 
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nuary 1757, Howard and his wife filed a bill in 1 


Cbancery againſt Charles Davis, James his bro- 


ther, and others, praying an account of the 
perſonal eſtate of Fohn Davis, and to have the 


ſame diſtributed according to the ſtatute, and 


that ſuch children as claimed any ſhare of diſtri- 
' bution, ſhould bring into hotch-pot all ſuch 


ſums as they had received from John Daun, in 
his life time, for- their advancement in - the 
world. Alice, as adminiſtratrix of her mother, 
prayed an account of the arrears of her join- 
ture, and of the diſtributive ſhare, which her 
mother was entitled to of her father's perſonal 
eſtate, and the produce thereof. | 


On the Fin of May, 1757, Charles Davis 
filed an anſwer to this bill, admitting the articles 
of 1699, and thereby ſet up a claim to the ſum 
of 75 00l. infiſted that he had a right to take 


the ſame out of the aſſets of his father, before 


any diſtribution ſhould be made thereof; ad- 


mitted he called in ſome of the debts due to his 


father, particularly 6800l. 108. in August, 1753, 
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when he added ſo much of his own money 


thereto as made a principal ſum of 1c, oool. 
which he lent upon a mortgage of part of the 
eſtate of the Earl of Antrim—that his mother 


by indenture zd and 6th July, 1749, granted 
her diſtributive ſhare of her-huſband's affets to 


her ſon James, and in ſchedule ſet out the pro- 


perty 


—— 


* 
| 

1 
1 
3 
| 

1 
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perty of his father, but admitted he kept no ac. 


count of the aſſets diſtin& from the accounts of 
| the income of his real eltate. 


| es were ben to Gia anſwer, and 


Cburlet Davis filed a further one, 24th Derene- 


ber, 1757, in which he alleged that Alice Howard 
had been overpaid ſuch diſtributive ſhare of the 
aſſets of his father, as ſhe was entitled to, on the 
foot of the money actually received by him, 
after taking credit for the money advanced by 
him, and the intereſt of the ſaid ſam of 7 ;00l, 
which he claimed out of the aſſets before any 


diſtribution ſhould be made. 


| Witneſſes were cans; iſſue joined, and 


the cauſe came on to be heard, 5th February, 


| Lerd Bowes 


1661; the then Lord Chancellor having taken 


time to conſider, on the gth March following 
decreed, That it ſhould be referred. to a Maſter 
to take an account of the perſonal eſtate of John 
Davis, into whoſe hands the ſame .came and 
how applied; or diſpoſed of; and to report 
whether any and what part of the perſonal ef 
tate ſtood out at intereſt on any and what ſecu- 


rities at the death of Jubn Davis , and whether 


any and what intereſt and by whom had been 
received on account of ſecurities ; and whether 


any and what part of the perſonal eſtate of 7% 


Davis had been laid out at intereſt ſince his 


death, 


intereſt had been received on account thereof; 
whether any part of Fohn Davis's perſonal 
- eſtate ſince his death had yielded any other pro- 


Caſes in Parliament, | 
death and: when and by 3 any 


fit; who had received ſuch profit, and to what 


amount; and to take an account of what debts 
were due at the time of his death. — And his 
Lordſhip declared, that the truſts in the deed 
1699 (relative to the 7500.) as 10 Charles Davis, 


were ſatisfied by the real eftate that deſcended to 
him from his father, and that @harles Davis was 
not intitled to any allowance out of the per- 


ſonal eſtate of John on account of the ſecurities 
in that deed mentioned: — And an account was 
allo directed of the perſonal eſtate of Anne 
Davis, the mother of - Charles, and what provi- 


ſions John Davis made for his children in his 


_ Ar what they received uw his 


Clarks Davis 3 from this decree to 
the Lords of Great Britain, who varied. the 


decree relative to the 75aol. by declaring that 


the ſum of 25001. part thereof lent i in the names 
of the ſurviving truſtee in the ſettlement 1669, 
belonged to Charles Davis, as firſt ſon of the 
marriage: — in all other reſpects the decree was 
affirmed, and the Court of Chancery in Ireland 


was ordered to give all proper directions for 


1790. | 


9 Srkwanr 


 agdinft 
Lord 
BLAxxx, 
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1999 carrying the decree with the: variation into 


execution. 5 00 nis 


After this t> ere were hotel biene i motions 
in Chancery; Charles Davis was attached and 
perſonal interrogatories were exhibited to him; 
a'croſs-bill-was filed and diſmiſſed by him with- 
out bringing it to a hearing, and he was order. 


ed to give ſecurity in 10, Oool. to abide the de- 


cree; the original cauſe abated frequently by 
the death of parties; Michael Howard died in 


1765, when the right ſurvived to his wife, who 
proceeded until her death, zoth March, 1768, 
having appointed appellant, Sir Anneſley Stewart, 
one of her executors: . The cauſe was duly re- 


£ vived, and in 1769, Charks "Davis died, having 


made a will, by which all his real and perſonal 


property were made ſubject to his debts, after 


which his real eſtates were deviſed to Gettin to 


the uſe of Cadwallader Lord Blaney, during his 


life, remainder” to his firſt and every other ſon 
In tail male, with remainders to Francis Caulfield 
and Jabn Caulfield; Rſq: (as to diſtinet parts of 


| 155 Mate) and to "the heirs for ever. 5 f 


On the x th of Fune, 17705 us appellant 
filed a bill of revivor agaitiſt the executors and 


deviſees of Charles Davis, and anſwers having | 


been put in, the cauſe again abated by the death 
of Cadwallader Lord Blew, upon which event 
: his 


nto 


es to 
g his 
r ſon 
ulficld 
ts of 


ellant 
8 and 


aving | 


death 
event 
his 
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his fon Cadrallader Davis, Lord Blaney, a mi- 


nor, was made a party, and on the, {t-of Auguſt, 
1777, ĩt was decreed; by the Lord Chancellor, 
That the Maſter ſhould take the ſeveral accounts 
directed by the degree, gth March, 1501, as va- 
ried by the. Lords of Great Rritain;-and in ad- 
dition thereto, the Maſter was directed to take 
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ee. 
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BLANEY- 

Lord Lif- 


ford. 


an account of the real and petſonal eſtates of 5 


Charles. Davis, and of the debts, legacies, and 


incumbrances affecting the ſame; and to en- 


quire and report what the deficiency. of the 


funds appropriated. for the payment thereof 


was, and what part of the real eſtate could be 


ſold for. the making goed that deficiency with 


leaſt prejudice to the deviſes of (haves Dowd. | 


10 907 ian 


Fd d eee Het bd Bases 


died, when the cauſe was revived againſt the 


reſpondent Thomas: Andrgig Lord Blaney, and on 
at July, 17 84, the Maſter ſigned his report, by 
which he ſtated;that,;70bn Davis died inteſtate 
12th March, 1743, poſſeſſed of a perſonal eſtate 
36,080l. 6s. 2d. that Charles Davis, as adminiſ- 
trator of John, poſſeſſed himſelf of, and receiv- 
ed of the perſonal. eſtate: of Fohn, and the pro- 
fits and produce thereof, 26,9431. 58. 


Davis, ſince Jubn's deceaſe, 1 3,346 l. 148. 3 2d. 
that Charles Davis laid out at intereſt ſeveral 
. 


n 
that he paid thereout, including all ſums paid 
by him on account of the children of John 


| ſums | 


418 Cotes in Parliament. 


1790 furs of money, part of the ſaid perſonal eſtate, 

| een amounting in the whole to 10, 22 fl. 158. 5. 
2 which produced an intereſt of 8, 906l. os. d. 

” . Bravery, The Maſter then reported ſpecially, that the 
plaintiff and all other perſons intereſted in the 
aſſets of Jobn Davis (except the executors, 

truſtees and deviſees of Charles Davis) inſiſted 

before him, that the executors and truſtees of 

aid Charles ought to be charged with legal in- 

| tereſt for all the aſſets of John Davis, and for 

all the produce thereof, which the ſaid Charles 

or his executors and truſtees had in their hands, 

and did not apply in due eourſe of adminiſtra. 

tion, and that ſuch charge of interef ought to be 
computed on yearly balances of the receipts and pay- 

ments, and to commence from the end of each 

year, from the death of John Davrs;—but the 

_ executors, truſtees and deviſees Charles Davis 
inſiſted, that they or the eſtate of Charles Davis, 

ought not to be charged with ſuch intereſt, or 

with any other intereſt than what they really 

made on ſuch ſums as Were actually laid out at 


ingereſt, 


Exceptions were taken to this report, and 

17th July, 1986, the cauſe was heard on the 

report, exceptions and merits: on 19th Noven- 

ber, 786, the Chancellor declared he did not 

5% Think the Maſter was warranted by the words 
| | ; Li the decrees of s and 1777, to report 
ſpecially 


OY 
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ſpecially as he had done, and therefore he over- 179 


ruled the ſpecial point, but without prejudice 
to the plaintiff and the other parties intereſted 
in the aſlets, applying as they might be e 
for intereſt on their ne. Aer for wy 


time RSS, F 


The apple W 5 a a in 
order that the {Maſter might be authorized to 


calculate intereſt on the annual balances of che 


aſſets unapplied in a due courſe of adminiſtra. hk 
nion; —the - cauſe was ' accordingly fe-heard 


on 26th' May, 1788, when the Chancellor af- 
firmed the former decree of Auguſt, 1777, with 


this addition; that the Maſter enquire and re- | 
port what was the balance of the receipts and 


payments of Gbarles Davis out of and in ref. 


| pet of | Fobn-Davir's' perſonal eſtate, the 224 
April; 1762, the day on which the Lords of 
Great Britain gave judgment in the appeal, 


and what was the balance at the end of each 


year from that time, until and upon the 22d day 
of Aptil,' 1769, next before the death of Charles 
Davis, and whether any and what part of ſuch © + 
balances was. placed out at intereſt- a 
| and what ſecurity: for any and what time 

during the life of Charles Davis, and whether 5 


the ſame produced any profit or 
whether any and what debts of John Davis, ot 
any and what other demands on his eſtate other 


han.the claims of his next of kin as ſuch to a 


diſtribution 


upon any 


—ů—ů— 
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Sſtributionof ſuch eſtate were ſtanding out and 
unſatisfied. on 22d; Hpril, 162, and if any, 
whether the ſame; have been fince ſatisfied and 
when, and whether any and what ſuits touching 
the eſtate of John Dauis were then depending, 
and for what time afterwards; and to report 
what would have been the diſtributive ſhare 
reſpectively of the ſeveral. and reſpective perſons 


intitled to a diſtribution of the perſonaleſtate of 


John Davis, ſfaye and except Charles Davis, and 
thoſe: claiming under and from him, in caſe the 
ſame had been diſtributed on each of the ſaid 
annual days ſubſequent to the 22d of April, 
1762s nd his Lordſhip-reſeryed the eonſidera- 
tion of intereſt in reſpect of the perſonal eſtate 
of 7 ohn Davis in the hands of Charles Davis or 
in repect of the diſtributive ſhares of the ſeveral 


perſons intitled to diſtribution; during the life- * 


time of Charles Dauit, from and after the 22d 
April, 1762, until the e RINER make his 
Ne 2 n 3 N 


„The eke was bee to . this decree, 


"hich was ſaid to de inadequate to the juſtice 


of the appellant's caſe; Firfor\Becauſe it ap- 


_ pears that Jobn Davis died ſo long ago as the 
year 1743, poſſeſſed of a very large perſonal 


fortune, the diſtributive ſhare whereof was the 
only proviſion” to which his younger children 


1 were A and man e as admi- 


114 10 1290 rin in » 


7 niſtrator 
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niſtrator of | Johng,. poſſeſſed, himſelf: of all his 
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aſſets : +: That he kept no ſeparate accounts: 3 
11 
Lo 

fortune: That he converted the aſſets to, his Birr. 


That he blended the aſſets; with his own private 


dun uſe : That he ated thetewith as if the whole 
had been kis own property: That he refuſed. 
to account for the ſame, when requelted fo. to 
do, or make diſtribution thereof as he ought to 


have done: That he alleged by his anſwer, con- 


trary. to the truth, that the appellant's teſtator 

Alice Howard: was overpaid: That he gave every 
litigious delay to the progreſs: of the cauſe and 
account; for whicli reafon, taking it any way his 


anſwerg\are falſified): wherefore: by the ſettled 
tules ok Courts! df Equity he was chargeable 
with ths balance from time to time in *. nn 

my intereſt for: the fame. Yo Daly" None 


vl „ 1 2 
0 Sund » 811901 Ci DT: 1, 1 #217 3972 5 7 


1 on the hearing in 17675 
the queſtion made and contended! between the 


parties was, whether the eſtates which deſcend- 


ed to Charles Davis ſhould be conſidered as far 
tisfaction fot 'the-:7 gool. agreed by the afticles 


1669, aud deed of 1721 id be laid aut in the 


purchaſe of lands; and umilithe ſtate of the fund 
and balantes-appeated by the report madehin 


purfuanes of that dete und the dectee of 199 | 
the court had no foundation to judge, whethef 
there werd balarices in the hands of the admi- 


niſtrator, or whether it was equitable to charge 
ö _ 


* 


1 
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1790. him with intereſt 'on the balances ; ; but the ſtate 
STrewanr Of the funds now clearly appearing, it is juſt 
7% and equitable, that the court ſhould be at li- 


| ande 1 on the final hearing to have materials be. 
fore it to decree intereſt on the balances, if the 


perſons intitled to diſtribution of the aſſets of 
John Davis ſhall, conſonant to the rules of 
Counts of MT appear entitled tn. | 


25 2 birdly. By the e of the 26th of hs 
1788, Lord Chancellor 'Lirzxord appears to 

+ think, that 'Charles Davis in his life-time was 

| | Hable to account for the balance in his hands 
* with intereſt from the azd day of April, 1162; 
till his death, and he reſerved the conſideration 
of that queſtion till the return of the Maſter's 
report directed by that decree, and yet by ſaid 
decree his Lordſhip ſeems to have been of opi- 
nion, that the eſtate of Charles Davis in the 
hands of his deviſees (ſtrangers and mere volun- 
teers) although by his will it is expreſsly charg- 
ed with the payment of his debrs, ſtands now 
in all events diſcharged of intereſt on the ba- 
lances fince his deceaſe in 1969, which amounts 

to this apparently ſingular determination, that 
2 debt of Charks Davis, bearing intereſt againſt 
him in his life-time, and by his will charged on 
dais eſtate (over which he was perfect Maſter) | 

Fom thenceforth ſhould: not carry interelt 
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againſt perſons deriving inmedately from and 
under him. 


| Fourtbly. The Court of Chancery having de- 


termined on arguing the exceptions in Novem- 
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again 


Lord 
BLANETY, 


ber, 1786, That the Maſter was not warranted 
by the decrees of 1761, or. 1977, to take an ac- 


count of the balance from time to time in the 


hands of Charles Davis, and his repreſentatives, 


and calculate intereſt upon them, and haying 


bythe laſt decree now appealed from, confined = 


the Maſter to take ſuch account from the 22d 
of April, 1762, till 1769, when Charles Davis 
died, has precluded the appellant, and the per- 
ſons now entitled to diſtribution of the affets 


from any decree for intereſt from the death of : 


Charles Davis, although on the final hearing 


they ſhould appear clearly intitled thereto,which 


it is conceived-is improper ; and that no injury 7 


can be ſuſtained by the reſpondents in varying 
the laſt mentioned decree, by directing the Maſ- | 


ter to take. and report the account. both ways, 


with and without intereſt during the life and | 


ſince the death of Charles Davis, by. which 
means it will be open to the Court, on the final 
bearing, to do complete juſtice between the par- 
ties, by ſettling the period from whence intereſt 
ſhall commence, and e how long it 
{hall continue to run. 


For 


rere 
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fidue, to charge himſelf with their value: the 
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For the reſpondent it was alleged that the 
appellant was not entitled to the account which 
he ſought. Tirſt. Becauſe executors and ad- 
miniſtrators ought not to be charged with in- 
tereſt for any ſums the produce of äſſets which 
do not produce intereſt ;—and this rule was 
ſo well underſtood; that the original bill filed 
by Howard and wife, only prays a diſtributive 
ſhare of the aſſets, and the produce thereef, and 
does not ſeek intereſt for any part of the aſſets 
which was hot productive: the decree of 1761, 
as confirmed by the Lords of Great: Britain, fol. 
lows the prayer of the bill; directing an ac. 
count to be taken not only of all intereſt re- 
ceived on account of the perſonal eſtate of 
John Davis, but alſo whether any part of his 
perſonal eſtate fince his death had yielded | any 
other profit ; which is the moſt comprehenſive 
decree that has ever been pronounced againſt 
an executor or adminiſtrator, unleſs proved to 
have been guilty of groſs fraud, or f Jaches 
amounting to fraud, neither of which can with 
truth be imputed to Charles Davis; when the 
Wy circoinſtances are W 3 


_ 4 1 3 F 


Immediately upo his father's that; he took 

an account of his ready money, fold part of 
. his perſonal eſtate to the beſt advantage, and 
had an accurate appraiſement made of the re- 


e 
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15 perſons intereſted in the honeſty of this High 1790 
F niſtration were the conſtant witneiſes and judge 


Srzwaur 
3 of his conduct; he acted with their advice, i 
and never incurred that imputation from them BA, 


which their repreſentatives endeavoured to caſt 


upon him: he furniſhed ſo full and minute an 
account of the aſſets of his inteſtate in the ſche- 


dule to his anſwer, that the Maſter's report is 


entirely grounded thereon; and' the omiſſions 


in his firſt anſwer, relied upon as evidence of 
fraud, prove how little can be urged upon that 
ground againſt him; for example, it is object- 
ed, that he omitted to mention ſome judg- 
ments, but theſe are matters of record, which 


he could not poſſibly conceal, and cannot be 


preſumed to intend to have ſuppreſſed; and he 
has ſet out three hundred and ſixty ſeven pocket 


ſecurities; which if he intended a fraud, he 


might have ſecreted with' impunity : next it is 
objected, that he omitted to ſer out ſome chat- 
tle leaſes; but the chattle leaſes ſo omitted 
were not part of his father's aſſets, but his own 
property under the ſettlement of 1669: And 


laſtly, that he omitted to ſet out ſome trinkets 


and dreſſing plate belonging to his mother's 


toilet. — This deſerves no anſwer ; ; he has pre- | 


cluded the poſſibility of a arge of fraud in 
his laſt will, by which he has voluntary charged 
his eſtate with theſe very debts which it is pre- 
tended he meant to defraud his family of, and 


which 
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which, without his ſo 3 his eſtate, muſt 


F have been loſt for ever, ſave only ſo far as the 


recognizance for ten thouſand pounds extends, 


Nor can aches be with truth imputed to him, 
for he by laying out ſums at intereſt” encreaſed 


his father's aſſets by a ſum of 8gool. and up- 
Wards: he carried on a variety of ſuits to de- 


fend his inteſtare's eſtates, and to call in his 


debts, and when ſecurities appeared to be 


doubtful, procured the money to be paid in: 

he never was called upon to make a diſtribu- 
tion, nor does it appear that it was the defire 
of his mother, brother, or ſiſters that he ſhould 
make ſuch diſtribution; nor was he called to 
an account, until Howard and wite filed their 
bill in 1757. He had a claim of 75008. upon 
his father's aſſets; and therefore though a diſ- 
tribution had been ſought, he would have been 
warranted in refuſing it, until his claim was 
adjuſted : he uſed the utmoſt diligence to for- 


ward the cauſe commenced by Howard and 
wife; and though it was neceſſary to file a 


crofs-bill againſt them, yet when they amended 
their original bill, and put the facts in the croſs- 
bill in iſſue, he inſtantly diſmiſſed it to avoid 
delay; and this moſt weighty, intricate, and 
voluminous cauſe was brought to a hearing in 
leſs than four years. 


In 


moſt diſpatch, and in his appeal he ſucceeded 


__ Caſes in Parliament, 
In his appeal to the Lords he uſed the ut- 
and in that period of time which elapſed be- 


tween the decree of the Lords in 1762, and 
his death in 1569, the only delay or interrup- 


tion charged againſt him by the bills filed by 
the appellant is, that he prayed time to object 
: and here it is to be 


to the Maſter's report 
obſerved, that the exceptions taken to the 
Maſter's report were upon argument allowed 
by the Court. 


Since the death of Charles Davis, no delay, 
fraud, or laches, is even pretended to be im- 
puted to the reſpondents, or the other repre- 
ſentatives and legatees of Charles Davis, and 
fince the year 1775, the appellant has had to 
contend with minors, who have never taken 


any ſtep that was not ſanctioned by the Court. 


It is remarkable that though in the courſe of 
this cauſe ſeven anſwers were put in by Char- 


les Davis and his repreſentatives, ſeveral of 


them neceſſarily very long, one only was ex- 
cepted to, or reported ſhort, and no oppoſition 


whatſoever was given by the reſpondents to 
the decree of 1777, carrying into effect the de- 


eree of the Lords of Great Britain. 


facts repel any * of fraud or delay. 


Theſe 
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Secondly. Becauſe an account cannot be di. 
rected for the period previous to the decree of 


1761, without diſturbing that decree which by 


the decretal order of the Lords of Great Bri. 


tain in 1762, was in all reſpects affirmed, ſave 
as thereby varied, and it is unexampled to open 


a decree affirmed by the Court of dernier re- 


ſort in a point, which it was competent to the 


parties, by a croſs-appeal, to have brought to 
a deciſion when the original appeal was at 


hearing, and if your Lordſhips ſhall vary the 
decree of 1762, on the ground that the point 
now inſiſted on was not then brought in queſ- 


tion, it will be an encouragement to litigious 
perſons, ſeeking delay, to inſiſt upon ſeparate er- 


rors at different times, and thus appeals will be 


multiplied, and a door ,opencd to uncertainty 
and litigation. 


Thirdly. | Becauſe it is an acknowledged 


maxim, that wherever lands are charged with 


the payment of debts, though ſimple-contra& 


. debts are thereby let in, yet they ſtill ſo far re- 
tain their original, natyre and quality, that they 
are not allowed to carry intereſt, and it would 


be abſurd to direct an account of intereſt upon 


yearly ballances from the death of Charles Davis 


down to the preſent time, when upon the 


return of ſuch account, no ſuch. intereſt could 


U | | be = | be 


E! 


Caſes in Parliament, | 


be decreed, without violating the principles of 
equity. 
Fourthly. Becauſe it is by the juſtice of 


Charles Davis, that the principal ſums. claimed 
by the appellant, are made a charge upon his 
lands, and the appellant ought not to be ſuf— 
fered to eitabliſh an extraordinary demand of 
intereſt upon allegations of fraud againſt Charles 
Davis, when at the ſame time he muſt con- 
fels that he owes the recovery of the principal 
ſums Wer to his bounty. g 


; Accordingly, it was Orvered and ADJuDG- 


2D, That the appeal be diſmiſſed. _ A 


The 


223 


1790 
— — 
STEWART 

againſt 

Lord 
BLANEY. 


6 Jour. 371. 


Fenn male of his body.— General Robert Naper died 


de a 
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. The Rt. Hon. JAMES, Lord | 
|” Caſe 36. Baron SHE RBORNE, . * 


Great. Britain, 


WILLIAM NAP ER, Eſq. Reſpondent. 
March 16th, 1790. | 


Diana , GENERAL Robert Naper deceaſed, being 

| legitimacy ſeized in fee of ſeveral lands in the counties of 
produces Weſtmeath, Cavan, and Dublin, and in the coun- 
ons. ty of the city of Dublin, did by his will execut- 
oa mar- eq on the 25th day of June, 1739, deviſe his 
| Fea be- faid ſeveral eſtates to the uſe of his eldeſt ſon 
ts William Naper, ſince deceaſed (who was after- 
wards General William Naper) for his life, 
dict in his with remainder to his firlt and other ſons, with 
vpon a fe- ſeveral remainders over, (which are ſince ſpent) 
he dedines With remainder to his nephew James Lenox 
producing . Naper, afterwards James Lenox Dutton, Eſq. 
neffes, and the appellant's late father, and to the heirs 


reputation ſoon after the execution of this will, and there - 


Or mar- 


riage; tho upon General William Naper became ſeized of 


verdict in | | | the 
his _ 


ain, 
_—_— not fuck as would date the confcience of a Court of Equity. 
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the eſtates, and ſo continued yo May 1773, 
when he died. | 


Such being the common title of the preſent 
. IH contending parties, they were ſo far agreed; 


but beyond this ſtatement, their caſes are ſo 


contradictory, that to be able to form an opi- 
nion upon their reſpective merits, it will be ne- 
nt. ceſſary to arrange the evidence of each ſepa- 
rately ;—this is accordingly done in the chro- 
nological order in which the ſeveral ſuits were 
had, and with as much attention to brevity as 


ing a caſe ſo abounding in circumſtances can ad- 
es of wa. + . etlg: 

-0UN- —- 1 1 

ecut- Upon the death of General William - Naper, 
e his the eſtates were claimed by James Lenox Dut- 


t fon un, Eſq. the appellant's father, alleging that 


after General William had died without lawful iſſue 

life, male, and poſſeſſion being refuſed, he brought 
, with Wl ejectments in the King's Bench as of Trinity 
ſpent) term, 1773: — On the 22d day of June, 17794, 


Lenox WF a bill was filed in Chancery againſt Mr. Dutton, 


Eq. in the name of the reſpondent, then about ten 
heirs BI years old, and his mother, as the widow of Ge- 
r died neral William, ſtating, that the late General 
there. William Naper having been appointed to the 
zed 7 command of a brigade to ſerve againſt the ene-. 
tne 


mies of Great Britain in Germany, in the war 


Vol. II. — 0. beginning 


of i76c, he in the latter end of that year or 
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1790. beginning of the year 1961, intermarried with 
Anne Fitzgerald, and on the concluſion of the 


Par in 1762, he returned with his wife into 


Ireland, and he and ſhe lived together for ſeve- 
ral years in his family manſion-houſe at Little. 
ton, in the county of Weftmeath ;—that of this 
marriage there was iſſue one ſon, the reſpon- 


dent, who was born in the month of June, 


1764, in the houſe of his father in Great-Bri- 
tain-ftreet, Dublin, and was from the hour of 
his birth publicly and uniformly treated and 
acknowledged by his father, as his only and 
legitimate ſon, and as the heir apparent of all 
his eſtates ;—that reſpondent's father ſhortly 
before his death, duly made his will, and there- 
by deviſed to the reſpondent (by the appella- 
lation of his dearly beloved fon, William Na- 
per) all his worldly ſubſtance, ' fave only one 


half of his perſonal fortune, which he deviſed 


to his ſaid wiſe, by the appellation of his dear- 
ly beloved wife, Ann Naper; to whom he alſo 
deviſed for her life, certain other lands which 
he had purchaſed in Męſimeath ;—that at the 
time of General William's death, there was in 
his houſe a man of the name of Richard Dau- 
ſon, who was related to and connected with a 
ſet of men of the names of Lennon and New- 


| ftead, who had been in conſtant litigation with 


the General ;—Mrs. Naper going to Dublin, 


upon her huſband's death, committed the care 


of 
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of the houſe and demeſne to her ſteward, John 
Plant, and- immediately after her departure, 
Dawſon called in Newftead and the Lennons, 
who ſeized the ſteward, took the keys from 
him by force, rifled it of all the title deeds, 
letters which had paſſed between the General 
and Mrs. Naper, and every paper and article of 
value; they cut down the timber growing up- 


on the demeſne, and drove the ſtock off the 


lands; after this Mrs. Evans, a ſiſter of Gene- 
ral William, took poſſeſſion of the houſe, and 
refuſed to admit Mrs. Naper, who on : gth June, 
1773, filed a bill in Chancery, under which, 
having recovered the poſſeſſion, all further pro- 
ceedings in that ſuit were dropped: — After 
enumerating theſe particulars, the bill prayed, 


Prayer. 


that a ſum of money might be granted to the 


reſpondent and his mother for their mainte- 
nance, and for the defence of reſpondent's 
title to his eſtate; and for an e 


On the zd of November, 1994, Mr. Dutton 
anſwered the bill, after which the Court of 
Chancery ordered a ſum of 3ool. to be paid to 
the plaintiffs in the cauſe, and the ejectment 
was ordered to be tried at the bar of the King's 
Bench on the 23d of Nocember, 1775, before 
which time Mrs. ger died. 


* | The 
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The fact in iſſue upon this trial, was the mar. 
rage of General William Naper with Ann 
. Fitzgerald, otherwiſe Galway, by both which 


names ſhe was known in the Britiſh army, and 
it appeared that ſhe had cohabited with the 
General, as his kept miſtreſs, that ſhe was a 
woman of the moſt violent temper, ſtrong paſ. 
ſions and much addicted to intoxication. —The 


_ defendant produced two witneſſes, Edward 


Bell, a trooper, and Mary Swaine, a trooper's 
wife, who ſwore, that at the village of Mark]. 
lendor f in Germany, during the courſe of the 
war, which was concluded by the peace of 
1762, they had been preſent at a ceremony 
of marriage between General William Naper, 
and Ann Galway :—upon their croſs-examina- 


tion, they acknowledged, that the name, per: 


lon, and connection of the officiating clergy- 
man were unknown to them: ſeveral other 
witneſſes for the reſpondent ſwore to declara- 
tions of the General, and Mrs. Naper of their 
being married, and their being ſo conſidered 
in the country.—The jury, which was from 


the county of Weſtmeath, found a verdict for 


the defendant at law, the preſent reſpondent. 


Some time after this trial, Mr, Dutton died, 
having by his will appointed his eldeſt ſon, the 
appellant, his executor, who as of Michaelmat 
term, 1776, brought an ejectment in the — 

| | | 0 
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of Exchequer for the county of Dublin eſtate : 

—the reſpondent took defence and applied for 
a trial at bar, and to ſtop the appellant from 
going to. trial, until he paid the coſts of 
the former one: this application being refuſed, 

the reſpondent, 15th July, 1777, amended his 
bill in Chancery, offering to have the queſtion 
of his legitimacy. decided by an iſſue under the 
direction of the Court, that he might not be 
harraſſed by a multiplicity of expenſive ſuits, 
and he prayed a perpetual * againſt 
the appellant. 


This bill being anſwered, it was further 
amended, 21ſt Auguſt, 1779, and the reſpondent 
charged, that the appellant and his agents held 
a correſpondence with the Daw/ons and Nezw- 
feads, who had furniſhed the appellant's father 
with various deeds and papers, of which they 
had plundered reſpondent's houſe :—that the 
appellant and his agents had got into their hands 
a forged deed, pretended to have been executed 
by the reſpondent's father and mother, where- 
by ſhe was made to diſclaim her marriage in 
conſideration of ſome annuity ; ; that appellant” $ 
father had attempted to give this deed in evi- 
dence upon the trial in 1775, upon proof of 
ſimilitude of hand- writing, but the Court would 
not permit it to be read, and reſpondent prayed 


that the appellant might ſet forth the deed 


and 
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and all other deeds which had come to his 
hands relating to the reſpondent's eſtates. 


The reſpondent in his anſwer denied the cor- 


* Teſpondence with the Dawſons and Newfteads ; 


but admitted he was was then in poſſeſſion of a 
deed, which he believed had been ſigned by 
General William Naper, Robert Naper, his bro- 
ther, and by the mother of the reſpondent, by 
the name of Ann Fitzgerald, to whom the Ge- 
neral granted Hi annuity of 5ol. for her life, to 
commence from his deceaſe, he believed the 
deed had been fairly executed, and that it was 
found among the deeds and papers of his father 
— denied receiving any letters from the Daw- 
ſons ;—admitted he received ſome from Thomas 
Neu ſtead, but ſaid they were private confiden- 


tial letters in which the' reſpondent was not in- 


tereſted. 


The appellant having applied to the Court 
of Exchequer for a trial at bar, the 2 5th of Apri, 


1780, was appointed, on which day it came on 


to be tried before a ſpecial jury of the county 
of Dublin and laſted from nine 9*clock in the 
morning of the 25th till five in the morning of 
the 26th.—The evidence on the part of the 


reſpondent was nearly the fame as before, proof 
of actual marriage by Bell and Swaine, and re- 


putation of marriage by other witneſſes.— For 
OS: the 


his 
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hs appellant ſeveral witneſſes depoſed, that Fila 
Galway, during the whole of her cohabitation 


with General Naper, had been uniformly treat- 


ed by him as a kept woman of an abandoned 
character; that no woman of decency or reſ- 


pe& ever aſſociated with her; after his return 


from Germany, upon ſome outrageous conduct 


of her's, and the anxious ſolicitations of his 


mother and his ſiſters, he determined to part 
with her, and accordingly directed his family 
attorney, Mr. Hickey, to go to the houſe which 


he had taken for her at Hampfiead, and order 
the ſervants to turn her out; the attorney did 
ſo, and in the preſence of the ſervants ordered 
her to quit the houſe, with which ſhe complied, 
never pretending to be the General's wife, but 
on the contrary, admitted to the ' ſervants ſhe 
never had any ſuch pretenſions, and ſhe gladly 
accepted of a ſmall annuity, which the General 
directed to be allowed to her: The books of the 


attorney were alſo produced, from the entries in 


which it appeared, that a treaty had been ſet 
on foot by her and her friends for encreaſing 


the amount of the annuity directed to be paid 
to her by the name of Ann Galway, or Fitzgerald. 


Mr. Defveaux, an old clergyman, who had been 
chaplain to one of the Britiſh regiments in Ger- 


many, recollected the army having been at the 


village of Marko!lendorf, that he was the only 


Britiſh e then with the army, and that fa 


he 
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he had not married the parties: The General 


by ſome friends relative to his connexion with 


this woman, when he declared he had never 


married her, and ſeemed diſpleaſed at che inſi- 
nuation; and it appeared that upon her once 
coming into a room at Li#t/eton, where ſome of 
the ladies of the neighbourhood were, he order. 


ed her to be turned out, declaring that ſhe knew 
ſhe was not fit company for them. Lord Chief 


Baron LRACTON and Baron HAMILTON (Baron 


Powx being abſent) charged the jury, and gave 
their opinion, that the weight of evidence was in 


favour of the ROY but the jury found for 
the en 2d 


" The r ——— to ſet aſide this verdia 


upon four grounds.:—1t,' As contrary to the 


weight of evidence: — ad. As contrary to ihe 
opinion of the Court: — 3d. That Sir P. King, 
the foreman, had miſdemeaned himſelf, by 


ſpeaking to a Mr. Meddlicott, before the jury 


delivered their verdict: and 4th. That the re- 


pondent's counſel had addreſſed themſelves too 


much to the paſſions of the jury. — The verdict 


was ſet aſide, Baron-PoweR aigentiew, and with- 
out colts, | / 


On the 12th of July, 1980, the reſpondent 
.. amended his bill, charging the two verdicts in 
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his favour and praying a perpetual injunction. 


—The appellant anſwered, 19th-February 1781, 


and infiſted that the verdi& of 1780, was not 


ſanctioned by the verdict of 1175, the evidence 


being different, and that he was not a party to 


the firſt verdict, not deriving under his ſather, 
but as a remainder- man under the will of Ge- 
neral Robert Naper. 


On the 25th of November, 1982, the cauſe 
was tried, the third time, at the bar of the Ex- 
chequer—the ſame witneſſes, Edward Bell and 
Mary Swaine gave the ſame evidence as before 
poſitively ſwearing to an actual celebration of 
marriage :—at the cloſe of her croſs examinati- 


on, Mary Swaine was aſked by the appellant's 
| counſel, whether ſhe had ever received any mo- 


ney from the reſpondent or any of his agents; 
ſhe replied that ſhe never had received any mo- 
ney, gratuity, or compenſation whatever, but 
her mere travelling expences : the counſel then 


produced to her certain papers containing ac- 


counts ſettled between Mary Swaine and Owen 


| Coffee, one of reſpondent's agents; and allo an 
account of an annuity of 4ol. allowed to her by 


Owen Hogan, the reſpondent's law agent and 
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guardian, in conſideration of her ſervices. At 
the fight of theſe papers ſhe. inſtantly changed 
colour and appeared to undergo an univerſal 
agitation z ſhe was aſked whether ſhe would then 
\ | | ſwear 
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ſwear to an actual marriage; and declining to 


anſwer the queſtion, Lord Chief Baron Bu Rd 


ſolemnly interrogated her, and aſked her whe. 


ther ſhe would again ſwear to the marriage; — 


her agitation encreaſed and ſhe endeavoured to 
get off the table: being prevented and again 


ſolemaly queſtioned by the Chief Baron, ſhe re. 
plied, “ ſhe would not ſwear it again—* ſhe 


waſhed her hands of it—* they had broke 


her heart“ After the evidence was cloſed, 


the Court charged the jury, in the courſe of 
which Lord Chief Baron Bud obſerved, 


„ That declarations after the birth could have 


* wore then the ſtrongeſt temptations to falſe- 


3d verdict. 


“little weight as the beſt affections of nature 


hood. —The jury found a verdict for the 


appellant; by which he recovered the county 
of Dublin m_—_ and has remained in pofleſ- 


ſion ever ſince. 


IT, On the zoth of October, 1583, the appellant 


filed a bill in Chancery, ſtating the inconveni- 


ence ariſing from ſo many ſuits, the lands lying 


in different counties, and praying that an iſſue 


might be directed to decide upon the pretended 
claims of the reſpondent to be tried at the bar 


of one of the courts of law. The' reſpondent 
anſwered this bill after he came of age and ſet 


up and relied upon the marriage in fact, which 


had been proved on the former trials; ſaid that 


Mary 
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Mary Swaine had been tampered with by the 
appellant's agent, and had no objection to the 
the iſſue ſought for as ſoon as he had CONTI 
he ſuborners of Mary Swaine, 


On the 25th af November, 1785, an applica- 
tion was made to the Court of King's Bench for 
informations againſt Landon Lennon and Willi- 
liam Lennon for the ſubornation of Mary Swaine 
and alſo againſt Mary Swaine and Mathew, her 


_ huſband, upon affidavits, ſtating, that Landon 
Lennon, one of appellant's agents, and his bro- 


ther William Lennon, had inſinuated themſelves 
into the confidence of Mary Swaine and her 
huſband, and corrupted them with money, ſo as 
to induce her to act on the trial ſuch a part as 


might render the teſtimony ſhe had given and 
| ſhould give of the celebration of a marriage be- 
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tween the reſpondent's parents altogether incre- 


dible. The Court were pleaſed to grant con- | 
ditional rules, but before any cauſe was ſhewn, 


Mary Stine died: Her huſband and the Len- 


nons ſhewed cauſe which was diſallowed, the 


| . . . * 
rule made abſolute, and informations were ac- 


cordingly granted againſt Landon Lennon and 
William Lennon for wickedly inſtigating Ma- 
ther Swaine to uſe his influence and power 
over Mary his wife, to prevail upon and cauſe 
her falſely to ſwear and give in evidence on the 


trial at bar in 1782, ſuch matters and things, 
| | and 


granted. 
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and to act and behave in ſuch a manner az 
might induce the jury to believe, that no cere- 
mony of marriage had ever been ſolemnized 
between General William Naper and reſpon- 
dent's mother, in conſequence whereof, the ſaid 
Mary did on the ſaid trial, act in ſuch a manner 
as did induce the jury to believe that no ſuch 


ceremony of marriage had been ſolemnized, 
when in truth it had, and Mary had been pre- 
ſent thereat. 


| On the ith of March, 1786, theſe informa- 
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tions were tried at the bar of the Court of 
King's Bench, by a ſpecial jury of Weęſimeaib, 


when William Lennan and Mathew Swaine were 


found guilty, and ſentenced to ſtand in the pil. 


lory for one hour, pay a fine 20 marks each, 


and be confined in Newgaze for three months. 


On the 17th of January, 1787; the reſpon- 


dent again amended his bill, ſtating the pro- 


ceedings upon the informations. The appel. 
lant anſwered on 3d June, 1787, admitted that 
Landon Lennon was tenant of part of the eſtates 
in conteſt, and appellant's agent; that he had 
given directions that Lennon ſhould be paid ſo 


much money as would fully reimburſe him, 


not only all ſuch ſums as he had expended, but 


alſo repriſe him fully for whatever injury he had 
ſuſtained in conſequence of the "proſecutions 


carried 
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ſaid Lennon: — He alſo admitted, that Foſepb 
Hickey, a witneſs examined on his behalf on the 
trial of 178 2, had received 1 500l. for attending 
to give evidence upon that and the former trial, 


(being an eminent attorney reſident in London, 


he would not come over in term time without 
compenſation, ) and that two women who came 
from England upon the ſame occafion had re- 
ceived gool. between them; — that the deed of 
annuity he had relied upon in his former an- 
ſwer was a forgery, that Hickey had advertiſed 
for witneſſes to prove it, and that he paid 5501. 
for certain letters and papers which were written 
by reſpondent's agent ſince the trial in 1775. 


The cauſe in Chancery wherein the appellant was 
plaintiff was brought to a hearing 21ſt 4pri/ 1788, 


when Lord LI rok p, C. ordered, that the par- | 
ties ſhould proceed to trial in the then next Mi. 


chaelmas term at the bar of the Court of Com- 
men Pleas, on a feigned action to try, © Whe- 
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carried on againſt him and his relations by re- 1790 
ſpondent; that 7621. 8s. 8d. had been paid 
to Landon Lennon for that purpoſe, and 2121. Surx- 
48. 8d. was paid to the attorney concerned for ee 


* ther the defendant, William Naper, Eſq. de 


the lawful legitimate ſon of General William 


* Naper, deceaſed, in the pleadings named or 


not? wherein the reſpondent was to be plain- 
tiff, and the appellant defendant, and that -- 


the 
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« the ſame ſhould: be tried by a n jury of 
the county of Cavan.“ 


'This iſſue came on to be tried 12th November, 


1788, and was continued by adjournments, up. 
4th Trial. 


on the conſent of the patties, .13th, 14th, and 
15th days following. Upon this trial, the re- 
ſpondent reſted his defence upon the reputation 
of the marriage of his father and mother, to 
ſupport which, in addition to the evidence pro- 
duced upon the former trials to that point, ſe- 
veral new witneſſes were examined, who proved 
a like reputation, as alſo many declarations 
made by the reſpondent's father, both in Ger. 


many and in Ireland, acknowledging. his marri- 
ridge with the reſpondent's mother, and one 


witneſs ſwore, that in Germany, when the Ge- 
neral's baggage was taken by the enemy, Ann 
Galway lamented the loſs of her marriage certi- 


 ficate; but this witneſs admitted, that when he 


firſt heard of the marriage certificate, he conſi- 


dered it as a joke, and that he never heard her 


ſay by whom the certificate was granted; that 


the General ſometimes called her Mrs. Naper, 


but never otherwiſe appeared to acknowledge 


her as his wife. The reſpondent allo gave in 


evidence the verdict of 1775, and the record of 
the conviction of William Lennon and Mathew 


 Swaine. 


3 5 


* 


of 


Caſes in Parliament. 


On the part of the appellant there was ad- 
ded, to the evidence formerly given, the teſti- 
mony of the preſent Lord Mountjoy, who had 
been (then Mr. Gardiner) foreman of the jury 
who tried the cauſe in April, 1782, before Lord 
Chief Baron Bu RH. Lord Mountjoy ſwore to 
the conduct of Mary Swaine on that trial, to 
her confuſion and his own conviction of her 
guilt, =The clergyman who had attended Mary 
Swaine in her laſt illneſs, when he adminiſtered 
the ſacrament to her, was alſo examined : He 
gave an account of her confeſſion in the month 
of November, 1783, of her'guilt ; that ſhe never 


had been preſent at any ſuch marriage; of the 
contrivances which had been made uſe of to 


eſtabliſh her teſtimony ; of the money ſhe had 
received; of her remorſe and contrition for her 
crimes. ” 


The Judges ſummed up the evidence, the 
weight of which, they thought, was in favour 
of the appellant, but the jury found for the re- 
ſpondent. In the month of December following, 
the appellant preferred a petition to the late 


Lord Chancellor, praying his Lordſhip to order 
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Verdict. i 


a new trial of the iſſue, by a jury of the city of 


Dublin: This petition was ſupported by an af- 
fidavit ſtating, that the reſpondent had deſerted 


the caſe made by him upon the preceding trials, 


and reſted merely upon reputation—that Bell, 


one 


2 40 
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Lord 
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one of the witneſſes who had ſworn to an au 
marriage was in Court, notwithſtanding which 
the reſpondent did not produce him; that it 
was a fraud to give the verdict of 17% in 
evidence, and yet not produce the witneſs, 
upon whoſe teſtimony the verdi& was founded, 
and that the reaſon he was not produced was 
the conſciouſneſs of reſpondent, that Bells teſ- 


timony could not be ſupported, the appellant 


having papers in the handwriting both of Bell 
and Hogan, reſpondent's agent, which would 
prove the bribery by which Bel//s former teſti- 
mony had been procured. 


The reſpondent anſwered the affidavit, ſtated 
the almoſt intolerable perſecution he had un- 


dergone; that he was prevented from produc- 


ing Bell by the advice of his counſel, who 
apprehended he might have been tampered with 
as Mary Swaine had been, but that he was ſerved 
with a ſubp@na, and attended the whole trial 
in caſe the appellant, the Court, or the jury, ſhould 
think proper to call on him for that purpole. 


On the 6th. of March, 1789, the late Lord 
Chancellor having heard theſe two affidavits, 
the report of the judges and counſel, ordered 


the petition of appellant to be diſmiſſed, 


The 


al 
ich 
t it 
in 
els, 
led, 


was 


tel- 
lant 
Bell 
zuld 
eſti» 


ated 
| UN» 
duc- 
who 
with 
rved 
trial 
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le. 


Lord 


avits, 


dered 
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as erroneous, and to have the prayer of the pe- 
tition granted and a new trial directed: Ff. 
Becauſe, when the facts which ſtand undiſputed 
in this cauſe are attentively confidered, the 
ſtrongeſt preſumption ariſes againſt the exiſt- 
ence of a marriage between the late General 
Naper and Ann Galway. She was a woman of 
the loweſt birth, of violent temper, and aban- 
doned morals, 
pride; of high rank in the army, and who al- 
ready had a long intercourſe with her as a 
common miſtreſs, whom he did not hold in 
any degree of reſpect. On her part there was 
not any character which ſhe could either pre- 
ſerve or repair by marriage: and upon his part 


there was no additional gratification, which he 


could have expected as a compenſation for de- 
baſing himſelf by marrying ſuch a woman. Af- 
ter the pretended marriage, he turned this wo- 


man out of doors in the moſt degrading man- 


ner, and on that occaſion no claim whatſoever 
was made by her of being his wife : ſhe never 


let up any pretenſion to the proviſion which 


is uſually ſettled upon officers widows. He 
never exerciſed his power of making a jointure, 


although the exerciſe of ſuch a power was par- 
ticularly requiſite, both to ſupport the proba- 


bility of the marriage, and to make a proviſion 


for this woman, Theſe circumſtances being 
coupled 


Tols 1h 


'The appeal was brought to reverſe this order 


He was a man of great family 
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1790 coupled together, and conſidered with the other 

3 circumſtances which militate againſt the proba. 
or bility of theFuppoſed marriage, afford what the 
e. law terms/a violent preſumption, that ſuch an 
ek. event never did take place, and called for the 
cleareſt proof of an actual marriage between 


General Naper and Ann Galway. 


this 1 
cale 
ſorte 
altho 
marr 
ally 
trial. 


Secondly. So fully ſenſible was the reſpon- 


dent, and thoſe who conducted this cauſe on Th 

his behalf, that proof of an actual marriage was born 

requiſite in order to eſtabliſh his claim, that 18 1 

proof of that fact was twice given on his be- a 

| . half ; a proof however, in which he afterwards 1 
doned. failed, and at laſt totally abandoned. The ac- we 
tual marriage which was ſet up in this caſe was 1 in 

attended with circumſtances of the moſt glar- entir 

ing improbability; the two witneſſes to the pte. Lau. 

5 tended ceremony were perſons of mean ſituation ame 
and little known to General Naper ; no parti. of fo 

cular reaſon appeared for the General's taking nd | 

ſo extraordinary and degrading a ſtep in the the t 

middle of the camp ; where he muſt be pre- found 

ſumed deſirous of preſerving ſome degree of ters, 

reſpe& and regard: the witneſſes, who have Cour 
ſworn to that ceremony, now evidently appear 15 

to have been bribed, and ſuborned by the agents lire 

of the reſpondent ; their perjury became mani- | 15 1 

feſt upon the third trial, and was confeſſed by nals 

one of thoſe witneſſes when ſhe was dying :— ney 

this d 1! 


pon- 
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 be- 
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glar- 
pre- 
ation 
parti- 
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this marriage was at laſt given up, and a new 
caſe founded upon reputative evidence was re- 
ſorted to, for the firſt time, upon the laſt trial 
although one of the witneſſes, who ſwore to the 
marriage on the firſt and ſecond trial, was actu- 
ally in Court during the courſe- of the laſt 
trial. 


Thirdly. When the verdicts, which have 
been given on the ſeveral trials in this cauſe, 
are properly weighed and compared together, 
it will be found that the verdict, which was gi- 
yen in favour of the appellant, is the only one 


which can be conſidered as free from objeQion- 


or impeachment ; the firſt verdi& was founded 
entirely on the perjury of -Mary Swaine and of 
Edward Bell, the ſecond was obtained by the 
ame falſe. teſtimony, and appeared ſo deſtitute 
of foundation, that it was ſet aſide by the Court, 
and muſt therefore be laid- out of the caſe :— 
the third verdi& was in favour of the appellant, 
found by a jury of the moſt reſpectable charac- 
ters, and with the entire approbation of the 
Court: the verdict on the laſt trial was founded 
upon evidence of reputation merely, thereby 
directly condemning the foundation upon which 
the reſpondent had ſucceeded on the two firſt 
trials, and this laſt verdi& was, as the appellant 
conceives, againſt the opinion of the four learn- 
ed judges, » who preſided at the trial: Under 
7 | R 2 ſuch 
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1 Bur. 390. 
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1790 ſuch circumſtances, it is conceived, that there 


3 — * is no ſuch verdict as is ſufficient to ſatisfy the 


Suxzr- conſcience of a Court of Equity, in favour of 

again the title of the reſpondent, but that in a caſe 

8 555 attended with ſuch circumſtances of groſs per- 
jury in ſome points, and of general ſuſpicion in 
all, a further trial ought to be directed before 
the inheritance ſhall be finally bound. 


1. r. . On the other fide it was hoped their Lordſhips 


M Smith, Would have no doubt in affirming the order; 
5 Firſt, becauſe the queſtion between the parties 

in the preſent caſe was a mere queſtion of fad, 

The queſti- Which a jury, and a jury only, was by the laws 


on between 1 
e and the conſtitution of the land competent to 


a queſtion decide; and becauſe out of four ſucceſſive ju- 
of fat, of , 
Which the Ties to whom that queſtion was referred, three 


Jury alone of them found verdicts in favour of the re- 


competent 


to decide. ſpondent, and one only in favour of the appel. 
3 Wib. 48. Jant. 


The only Secondly. Becauſethe verdict of 1782, which 


verdict for 


reſpondent Was the only one found in favour of the appel. 


procured” lant, appears by matter of record to have been 
meas, procured, by the molt criminal and iniquitous 
meeans; and though thoſe means be not imput- 
able to the noble appellant, yet it is ſubmitted, 

that it would be againſt every principle of res 

ſon and of juſtice to fuffer him to take any be. 

nefit, even in argument, from a verdict, Which 

Reged | | was 


here 
the 
r of 
Cale 
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was the reſult of pollution and turpitude; more 
eſpecially as it is obvious—nay, indeed, was 
clearly proved in the court of King's Bench, and 
has been impliedly, at leaſt, admitted by the 


appellant himſelf, —that were it not for thoſe _ 


means, and that pollution, the finding of 182, 


would like the other three verdicts, have been 


in favour of the reſpondent's legitimacy. 
SEES ED 


Thirdly. Becauſe the report or opinion of 
the learned judges, who prefided at the laſt trial 
(though certainly moſt highly reſpectable as to 
every matter propertly within the ſphere of their 
cognizance) ought to have no weight in the 
preſent caſe, for the queſtion then tried was, 
a mere queſtion of fact, on which, as thoſe 
learned judges in giving their charge did them- 
ſelves declare—the jury, and the jury alone, 
were eonſtitutionally competent to determine. 
The noble and learned judge, who direQed the 
iſſue, referred the trial and deciſion of it to the 
jury, and not to the Court. Contrarient and 
contradictory evidence had been given; and it 
was peculiarly within the province and power 
of the jury (but by no means within that of the 
Court) to balance the evidence given, and weigh 


the relative credit of the ſeveral witneſſes, who 


had been examined on either fide ; the perfons, 
the characters, the connexrons, and every cir- 
cumſtance . to thoſe witneſſes, that 


ought 


The opini- 
on of * 
to have lit - 


tle weight 


upon queſ- 
tions of 
fact 


1 Wils. 22. 5. 


2 Bl. 941. 


: I Bl. 1.4 8. 
Francis - 


Baker. 5 


Bac. Abr. 


247. 


Vs Poole 
Ca. temp. 
Hardw. 23. 
2. P. Wms. 
564. . 
2 Eq. Abr. 
523. 736. 
I P. Wms. 
„ 

1 Str. 404. 
1 Bro, P. C. 
266. 


2 Bro. P. C. : 


217. 
2 Atk. 319. 
378. 


1 
1 
7 
! 
1 
{ 
| 
Y 
| 
1 


The King 


* 9 —— — 


246 | 
1790 


Lord 
SAU - 
0 RNA 
againfl 
f NAP ER. 


* 


judges, adopted, without heſitation, the verdid 


\ neg 
not _ 
to produce 
Sell. 


upon thoſe trials: the laſt verdict ſhews to de- 
monſtration, that the reſpondent's caſe required 


evidence of an actual marriage between his pa. 
rents; and though Bell and Mary Swain 


every former trial, yet as thoſe former tri. 
- als were all had during the reſpondent's 


means bound to adopt or purſue the ſame 


ceive that thoſe perſons who originally pro. 
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ought to ſtamp the value of their teſtimony, 
were probably well known to the jury, though 
utterly unknown to the learned judges who pre. 
ſided; and therefore it was that the late Chan. 
cellor, without ſuffering himſelf to be influ. 
enced by the report or opinion of thoſe learned 


of the jury, and made that humane and juſt 
order which is now appealed from. 


Fourthly, Becauſe the non-produttion of 
Edward Bell upon the laſt trial, furniſhes no 
juſt ground whatſoever of argument againſt the 
t verdict then found. The reſpondent was never 
bound to produce him, or to give any poſitive 


had been produced and examined upon 


minority, it is ſubmitted, that he was by no 
line of evidence which had been obſerved 
no aid from the teſtimony of either Bel! ot 
Sꝛwaine, and therefore it is impoſſible ' to con- 
duced them, and who conducted the reſpon- 


dent's defence, could have had the leaſt ide 
| „ of 


E 
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ony, of miſleading. or deceiving either. the. Court or 1790 
ugh the juty, by the production of the teſtimony of 1 
pre- thoſe witneſſes. If Bell and Swaine aſſerted, Sus 
han. that they had been actually preſent at the mar- axainf | 
influ. riage of the reſpondent's parents, how could Ia. 
Irned thoſe concerned for the reſpondent diſbelieve 
did or doubt them ?—But ſuppoſing for a moment, # 
| juſt that the reſpondent's agents, during his mino- 
rity, ſhould have been guilty of ſuch groſs and 
criminal miſconduct as to produce thoſe wit- 
Mm of nefles, knowing them to be impoſtors, is it juſtice, 
3 10 or is it law, that the reſpondent, then an inno- 
\ſt the cent and unoffending minor, ſhould therefore 
never de precluded, when he attained to full age, 
ofitive from eſtabliſhing his legitimacy by ſach other 
nis pa. evidence as the law of the land held ſufficient 
ain for that purpoſe? Or, ſhould he be ſtripped of 
upon his property and- reputation, and be turned | 
er tri- adrift to beggary and ro ſhame, becanſe while 
dent: he was yet a minor, perſons who were aliens 
by n0 to bis blood, and perhaps entireiy unintereſted —// 
lame in his fate, had, in the conduct and manage- 
er ment of his defence, been guilty of either very 
6 gtoſs folly, or very groſs fraud? But indepen- 
quired dent of all this reaſoning, the peculiar circum- 
Bell ot ſtances of the preſent caſe—the corrupt and 
os eds wicked conduct of Mary Swaine on the trial i in 
y pro- 1182—the expoſure of that dark and iniquitous 
reſpon tranſaction the developement of its cauſes, 
& ide: . and its motives—the proſecution and convie- 


of 


tion 
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tion of Witham Lennon and Matihew Suudine 


the low line of life and indigent circumſtances 
of Eduard Bell with the inferences and con- 
eluſions naturally and neceſſarily reſulting from 
all thoſe facts do abundantly juſtify the non- 
production of Bell upon the laſt trial.—Who 
that was concerned for the reſpondent could 
venture to ſay, that Beli had not been practiſed 
upon by ſome inviſible agents in like manner 
as Mary Swaine had formerly been? Who that 


was or is concerned for the appellant, could 


preſume to aver againſt the record of the Court 
of King's Bench, and ſay, that Mary Swain 
* had not been eriminally. and iniquitouſſy 
“ practiſed upon.” And here it is proper to 
remind your Lordſhips, that Bell, in conſe- 
quence of a ſummons ſerved upon him at the 


inſtance of the reſpondent, attended during 


the whole of the laſt trial; that the appellant, 
and thoſe concerned for him, were apprized 


of that fact, and might, had they thought pro- 


per, have examined him but they declined 
N ſo. 


Hfbiy Beeauſe the brighteſt maxim of the 
law is, That juſtice ſhould neither come too 
kite, nor coſt too much. Here the unbappy 

reſpondent has been perfecuted by ſuits, ſprout- 
ing like Hydra's heads, for now about 18 years; 
1 * the juſtice of his cauſe, and the fu- 

| > tility 
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üllity and injuſtice of the appellant's claim, 


have been declared by the folemn verdi& of at 


leaſt three ſucceſlive juries, yet not leſs than 


one half af the property in conteſt has been 
ſwallowed up by litigation, and mult be loſt to 
the reſpondent for ever.—Becauſe the truly 
learned, noble, and-upright judge, who made 
the order appealed from, made it after full de- 


bate and mature conſideration; after having 


been minutely and intimately anal with 


all the circumſtances, and all the merits of the 
cauſe, during a period of about fxteen years, 
that it depended in his Court; and becauſe at 


the time of making that order, the noble Lord 


declared, with a virtuous warmth, “ That af- 
« ter ſuch intimate acquaintance with, and ſuch 
thorough knowledge of the merits of that 
* cauſe, his conſcience was fully and finally fa- 
e tisfied, that the laſt verdi& was a right and 


Sa juſt verdict, and "__ to ſtand.“ 


1 is therefore bumdiy, yet confidently hoped, 
that your Lordſhips will adopt the fentiments 
of that venerable judge—that you will not again 
throw afide the gates of litigation, and there- 
by give the noble appellant a new opportunity 


of once more trying the chance of the law, 
where the wretehed and perſecuted reſpondent, 
by the death, or the depravity of ſome of his 
witneſſes, may happen to loſe the lde Temngat : 


of 


of his property which yet exiſts—and with it, 
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his peace, his character, and his fame, for ever. 


— 


It was OR DERED and Apjupoxp, That the 


order complained of be reverſed, and that a 
new trial of the iſſue directed in this cauſe be 


granted, and that the Court of Chancery ſhall 
give all neceſſary directions for the ſame (c). 


(e) The principal ground of reverſing this order, was the 
non · production of Edward Bell. As the ſubſequent pro- 


ceedings of this ſingular caſe have come within my own ob- 


Fiſth Trial, 


ſervation, it may not be improper to give a ſhort abltra@t of 
them. —Purſuant to the order of the Lords, a new trial of the 
iſſue was had at the bar of the Common Pleas, M. 1790 :—the 
general line of evidence upon both ſides, was the ſame as upon 
the laſt trial, but ſome new witneſſes were examined: Mr. 
Naper's caſe was confined to evidence of reputation ; Edward 
Bell, who had been formerly examined to prove an actual 
marriage, was put upon the table, where he remained two or 
three minutes—Mr. Naper's counſel ſaid they would not exa. 
mine him, becauſe the other witneſs, Mary Swaine, had been 
tampered with, and therefore Bell might have been tampered 
with; but the witneſs was produced to give Lord SHerborne's 
counſel an opportunity to examine him: this was declined, 
upon the allegation that by ſach contrivance his Lordſhip was 


| deprived of the benefit of a croſs-examination :—neither the 


Court, nor the jury examined him: — On the part of Lord 


Sberborne, evidence was produced to prove that Aan Fitzgerald, 


after her return from Germany, was arreſted in Dublin, and 
gave bail by the name of Ann Fitzgerald, otherwiſe Naper, 
and that one of her bail was the agent of General Naper. A 
witneſs was produced on the part of Mr. Naper, to ſhew the 


ee which Mary Swaine's evidence in 1782, made up- 
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on his mind: —he gave his opinion, that it was all a piece of 
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ading, that her agitation was fQitious, and that Ld. Ch. B. — 


Boson had taken up the matter too warmly; but the witneſs 
acknowledged he did not recolle& the particular circumſtances 
which occurred in the evidence: Another witneſs proved the 


declaration of General Naper, acknowledging his marriage, and 
it appeared that Bell had been examined in B. R. upon the trial 
of the Lennons for tampering with Swaine,—The jury were 


locked up almoſt an entire night, and found a verdict for Mr. 


Naper.— On 16th December 1790, Lord Sherborne's counſel 
applied i in the Court of Chancery for a new trial, with ſuch 
ſpecial direction as to the Court ſhould ſeem meet: This mo- 
tion was grounded upon the report of the Judges who preſided 
at the trial, and the pleadings and proofs in the Chancery cauſe, 
wherein Lord Sherborne was plaintiff, and'Mr. Naper defen- 
dant—it was argued at conkderable length by Lord Sher- 


borne's counſel, but thoſe of the other 1 were ſtopped by the 


Court, 


| . * 
ä Lcd FrTz-G1BB0x, C. (among other obſervations) faid— 


| This caſe was five times tried at law: eje&ments were brought 
by Mr. Dutton, during the life of the minor's mother, who 


was moſt competent to know the fact of marriage :—it was 


ſworn to by witneſſes, who proved the marriage; at the trial 


in 1782, one of ute witneſſes acted in ſuch a manner, that 
the jury ſuppoſed ſhe had been ſuborned. In this ſituation, 
Lord Sherborne came into this Court to have the right aſcer- 


' tained, and by the anſwer 10 this bill the marriage is ſtated. 


At the laſt trial, although the marriage was ſtated, no proof 
of it was attempted, and Bell, though in the power of the party, 
was not examined, but the caſe was left to the jury without 
him.—Lord Lirroxp refuſed another iſſue, after a ſimilar 
trial; his order was reverſed by the Houſe of Lords, and by 
that reverſal, I take it, that the Lords did not mean to preclude 
Lord Sherborne from trying his right, or to preclude equity 
from extending relief to him, but that Mr. Naper ſhould pro- 
duce Bell, if he thought proper ſo to do, or if not, that the 


Jury 


Lord 
SHER» 
BORNE 
againſt © 
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jury ſhould determine the iſſue upon the evidence produced, 


Upon that trial, the jury have found againſt Lord Sherborne, 


and there is not a ſhadow of impeachment even on his part; 


no manner of allegation of impropriety againſt any of them: 


inſt — 80 here upon a full inveſtigation of the queſtion, although 


the j jury mult have been impreſſed with a ſenſe of the conduc 
concerning Bell; of the reverſal by the Lords for want of the 
teſtimony of Bell, yet they found for Mr. Naper. Perhaps 
if I were to find upon the evidence ſtated to me, or that | was 
upon the jury, | might have found different from what they 
did: — But I was not to decide upon it; they alone were to 
do it, and therefore upon this conſideration, theit verdict be- 


ing unimpeached, I fee no reaſon why I ought to direct ano. 


ther enquiry.—By refuſing this application, | do not preclude 
his right at law. —If I were now upon Mr. Naper's bill for an 
injunction, I ſhould have more difficulty: but upon that 1 give 


no opinion; it will be time enough when it is before me.— 


Here are two verdicts unimpeached finding for Mr. Naper : 
Lord Sherborne has twice failed in eſtabliſhing his title ;— 
I do not ſee how | can determine for him Alt is faid there is 
fraud on the part of Mr. Naper; if there were, the juty 
might have determined upon that z but by their finding, they 
did not imagine any fraud, I cannot compel him to produce 
Bell ; the jury upon mature deliberation have found for Mr. 
Naper, and upon the circumſtances of this caſe, | am clear, [ 
ſhould not grant another iffue, The road is open at law for 
Lord Sherborne ; at preſent, 1 only determine that he has fail- 
ed to eſtabliſh his title at law, and having ſo failed, I refuſe to 
grant another trial, and the conſequence is, I diſmiſs his bill. 


After this Lord Sherborne brought an ejectment in the Ex- 


cbequer for the recovery of the Weſtmeath eſtate. and the Court 


having appointed the gth of November 1791, for a trial at bar, 
4 motion was made in Mr. Naper's cauſe in Chancery upon 
the 8th' of Nowember for a temporary injunction to ſtop the 


trial, which motion was refuſed. However the cauſe went 
| off fro defetts Javatervm, aud the trial was appoiated for 


Eaſter 
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Zaſter term, 1792, when the cauſe was again poſtponed for 


ſome irregularity in ſtriking the ſpecial jury—Lord Sherborne 
then diſcontinued the ejectment in the Exchequer and brought 


one in B. R. at the bar of which Court the trial was appoint- 


ed to be had in Michgelmas term, 1792. lu the mean time 
Mr. Naper diſmiſſed his bill in Chancery, filed a new one at the 


equity fide of the Exchequer, and an anſwer having come in, 


he, on the 6th of July, 1792, moved for an injunction; but 
the Court declined making any rule upon the motion..—The 
trial accordingly came on in B. R. (ab/ſentibus Lord CLox- 
MELL and Boyp, J.) when Mr. Naper gave evidence of a 
reputation of marriage between the General and Ann Galway, 

as before, with a number of additional witneſſes: — he alſo 
gave in evidence the verdicts of 1975, 1780, and 1790. The 
counſel for Lord Sherborne gave evidence of a contrary repu- 
tation and alſo the verdict of 1782, and then with a view to 


impeach the verdicts given in evidence on che other ſide, they 


examined Lord Mountjoy, who had been foreman of the jury 
in 1782, he produced notes of che evidence upon that trial and 
read the teſtimony of Mary Scuaine and Edward Bell, who. 


died after the trial in 1790 they gave an account of their 
being, preſent at an actual celebration of a ceremony of marrĩ- 
age between General . Naper and Ann Galway at the vil- 
lage of Mar#ollenderf, in Germany, in the year 1750. The 


counſel then offered evidence to prove that Edward, Bell and 
Mary Swaine were perjured upon the trials in 1775, £780, | 
and 4782, ſo far as they ſware to their being preſent; at an 


actual marriage: This evidence was ohjected to, and having 
been fully argued by counſel on both. ſides, the Court took 


time till next morning to conſider of it, as the parties gon. 


ſented to an adjournment. 


H wirr, Juſlice. The evidence offered was that Mary 
Swaine was perjured in 1775, ſo far as the ſwore ſhe was 
preſent, at an actual marriage.;—and. the ſame evidence is 
offered as to Hell. We have conſidered: this point, and ate 
inclined to be of opinion, hut if the — of Bell and 


Swaine 
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1790 Sevaine had * given in evidence by Mr, Naper, you on the 
— part of Lord Sherborne would have a right to impeach that 


evidence ; but as no evidence of theſe witneſſes was offered 
by Mr. Naper, we think you are not at liberty at this day to 
impeach that verdict.— A verdi& is by no means concluſive 
evidence upon a jury; it is merely perſuaſive evidence; 
what degree of weight it will have is for them to conſider, 
It is impoſſible for us to ſay at this time of day, upon what 
ground the jury found their verdict. If we gave liberty to 
impeach Bell and Swaine, we ought to give you liberty to im- 
peach every one witneſs examined, for whether upon the teſti- 
mony of Bell and Seaine, or upon the evidence of reputation, 
or what it was the jury found their verdi& upon, we are 
utterly at a loſs to ſay, and therefore we think you are not at 
n to n that rerdi. 
Dow Es Juſtice. I will ſuppoſe that an EY was 
made i in time to the Court to ſet aſide that verdict upon an 
allegation that the witneſſes were perjured. If ſuch an alle- 
gation were made ever ſo ſtrong, by the ſtrongeſt affidavits and 
the witneſſes themſelves ſwore they had been induced to give 
their evidence improperly, unqueſtionably the Court would 
not ſet aſide the verdict, but direct the party to be tried by 
inditment. Now time enough has been had in this caſe, ſen 
years to indict one witneſs, and ſeventeen the other: No pro- 
ceeding of that kind was reſorted to, nor is there any convic- 
tion produced. It cannot appear upon what the verdi& was 
founded :—non cunſtat that there were not other witneſſes 
to the ſame fact: — It is plain there were many witneſſes to 
other facts; we cannot ſay, whether there were not to the 
ſame ſact; there is no evidence as to that; but if this verdict 
be impeached by ſhewing theſe two witneſſes perjured, what 
degree of force ſhall that verdict loſe, if we tell the jury, that 
two witneſſes out of a number were perjured?—Ir is not, in 
my apprehenſion, to be expected, that a party ſhould be at all 
times prepared to defend the credit of his witneſſes ; but the 
og of time that has * in this * the opportunity 
mere 
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tal, the record of which acquittal might be produced in excul- 


found a verdict for Mr. Naper. 
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there has been for conviction, and the poſſibility of an acquit- 


pation of the witneſſes ;—all theſe, together with the other 
circumſtances, induce me to reject this evidence. 


A bill of exceptions was tendered to this opinion, which + 


the Judges very readily ſigned, laying it was quite a novel 
caſe, and of the firſt impreſſion. 


The counſel for Lord Sherborne then offered parol evidence 
to ſhew that Bell and Swaine were the only witneſſes upon the 


tial in 1775, who ſwore to the preciſe fact of marriage, and 


that the jury found their verdi& upon that evidence; then the 
confeſhon of Mary Swaine upon her death bed, that ſhe never 
was preſent at a marriage. The Court admitted a witneſs to 
be examined as to firſt part, but over-ruled the reſt, 
as falling within the point they had decided. Counſel for 
Lord Sherborne then offered evidence in the hand-writing of 
Mary Swaine, to ſhew that ſhe ſwore falſely upon the trial in 
1775, and that ſhe was ſuborned to do fo ;z—evidence in the 
hand writing of Owen Coffey, to ſhew that he had been an 
agent for Mr. Naper, and had ſuborned Bell and Swaine to 
ſwear falſely; evidence in che hand - writing of Bell to prove 
that he was ſuborned by Owen Hogan, Mr. Naper's agent, 
and the parol teſtimony of a witneſs, to whom Bell declared 
he was not preſent at any marriage. Theſe pieces of evidence 
were ſeverally over-ruled by the Court, and the jury, after 
a trial of ſeven days, (the parties. conſenting to adjournments) 
The bill of exceptions has 
not been made up ſince, and there is 3 an end of this 
very W caſe. 
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Janis POWER, Eſq. Appellant, 


JOHN BENNIS, Gent. and JOHN 
THEWLES, Eſq: 


| March 17th, 1796+. 


* 


1790 


EIS was an appeal from two decrees and 
1 ſeveral orders of the Court of Chancery pro- 


| reftupom nounced in a cauſe wherein the reſpondent, 


Tan n. Bennis, was the plaintiff, and the appellant and 
— — The caſe ap- 

peared to be this: James Hogan, the appel - 

lant's maternal grandfather, being in the year 

1716, ſeized in fee of the lands of Gorteenganky 

8 and other lands in the county of Galway, and 
alſo ſeized by virtue of a leaſe of lives renewable 
for ever of the lands of Killadangan and Li/- 

duff, in the county of Tipperary, intermarried 

with Frances Minchin, and by articles of agree- 

ment, 3ſt Auguſt, 1717, in conſideration of 

the marriage and a portion of gool. did for 

| himſelf, his heirs, executors and adminiſtrators 
covenant and agree with the father of Frances 
Minchin, his heirs, executors, and adminiſtra- 

tors, that if ſhe ſhould happen to outlive her 


huſband, ſhe ſhould have and receive during 
her 
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her natural life, a jointure of '6ol: ſterl. out of 1790 


the eſtate or leaſes whereof James Hogan ſhould 
die ſeized, or poſſeſſed of, or entitled to. 


On the 12th' of August, 1746, James Hogan 


(having then ſix daughters and no male iſſue) 
upon the marriage of his daughter Frances with 


John Power, the appellant's. father, ſettled 
the above-mentioned lands upon the male iſſue 
of the marriage, expreſsly ſubject to the annuity 
provided for his wife.—Fohn Power afterwards 
died before Fames Hogan, and left the appellant, 
his eldeſt ſon and heir at law, and Margaret, his 
widow, who afterwards married Thomas — 
the . 8 father. 


1 


In Oftober, 176 2, James Hogan died without 


iſſue male, leaving Frances, his widow, and the 


appellant entered into the lands under the deed 


1746, and never paid the widow any part of 
ber annuity :—She was maintained by the reſ- 
pondent's father until her death in 1773, having 


by her will bequeathed all the arrears of her 


annuity to the reſpondent, who in 1781, filed 


. a bill in Chancery to have theſe arrears raiſed 
out of the lands.—The appellant in his anſwer 


admitted the ſeveral charges of the bill, and 
an article was executed between the appellant 


and reſpondent, by which, after reciting that 


the appellant was then ſeized and poſſeſſed of 
Vor. II. 3 : the 
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1790 the Galway lands, it was agreed that the reſpon- - 
2 dent ſhould reſort to thoſe lands ae under A | 


WER 
Brieis, 


decree. 

The cauſe was finally heard on the 4oth of 
May, 1783, when the reſpondent was: decreed 
to be intitled to 660l. arrears of the annuity, 
and to the ititereſt thereof amounting to 2961, 


dame to be x charge upon the Tipperary and 


Galway lands, a competent part of which in 
default of payment was to be fold. This de. 


cree was enrolled, 19th July, 1784, and the 


Galway lands were ſet up to be ſold, whereupon 
Jonatban Short, another defendant in the cauſe, 


. and who was married to one of James Hogan's 


daughters, made an affidavit, ſtating that the 
appellant had conveyed to him in 1772, the 
faid Galway lands, clear of all jointures, or an- 
nuities created by Fames Hogan, and moved 
therein to ſet aſide the ſale, and that the Tip- 
perary lands might be ſold for payment of the 
reſpondent's demands. This motion was op- 


poſed by W * Was 1 AR 050 the 
Court. 


An «pplication. was Acer wurde ee in the 


appellant s name to have the cauſe re- heard, 
which motion being refuſed, 4th March, 1785, 


be filed a bill of review and reverſal, inſiſting 
| 2 the * ought not in juſtice to have been 


pronounced 
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pronounced againſt' him, and that no probate 
of the will under which the reſpondent claimed 


appeared upon the hearing.—The reſpondent 


put in a plea and demurrer, which in December 
following was nN with coſts. 


The lands were Nene times ſet up to be ſold, 
and the ſales were as frequently ſet aſide, till at 


length a ſale was made to John Thewles, Eſq. in 


truſt for Jobn Toler, Eſq. for r360l. which ſum 
was depoſited in bank :—on 21ft March, 1787, 
the reſpondent preferred a petition to the Court, 
ſtating that the ſale had been completed and the 
deeds executed; and praying that the money 


might be paid out to the reſpondent, which was 
- accordingly done :—On the 16th July, 1787, 


the appellant repreſenting to the Court, that 
there were ſeveral creditors whoſe demands 


vere prior to the reſpondent, and who would 


be affected by the payment of the money to the 


teſpondent, procured an order that the reſpon- 
dent ſhould bring back the money in a week, 


and on 1 3th Jui following obtained an order 


for an attachment againſt the reſpondent for 
not t complying with that Ones | 


An application was made by the reſpondent 
to ſet aſide theſe orders, and on the 2 5th of 
July, it was referred to the Maſter to enquire 


and report whether any and what perſon or 


S 2 perſons 
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I 790 perſons had any, and what claim on the pur. 


— — 


ſale on 31ſt January, 1789, but the Court or- 


cClhaſer, according to the act of Parliament, with 


nn and reſpondent for recovery of the 


in point of priority, as to his right to receive 


After the report came in, the order for the at. 


the purchaſer his principal money with intereſts 


Elizabeth Kent, daughter of Frances, had inſti- 
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chaſe money, and how the reſpondent ſtood 


the ſame, or any part thereof; and the motion 
to ſtand over until the maſter made his report. 


tachment was ſet aſide, 8th May, 1788, it ap- 


pearing that the purchaſer Wet not make any 
complaint. | 


Another attempt was made to ſet aſide the 


dered, that the maſter ſhould, upon the laſt day 
of February then next enſuing, execute the 
deed of conveyance to John Toler, the pur- 


liberty in the mean time for the appellant to 
apply to the Court for leave to pay down to 


and coſts, and to ſtand in his place. The ap- 
pellant did not avail himſelf of this liberty, but 
on the roth of February, 1789, he filed an al. 
fidavit, ſtating that frauds had been practiſed 
upon him in the cauſe, that he had recently 
diſcovered the will to be a fabrication, and that 


tuted proceedings in the Eecleſiaſtical Court to 
ſet aſide the ſame, which were ſtill depending; 
that Mrs. Kent alſo filed a bill in Chancery againſt 
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arrears of the annuity, and if ſhe ſucceeded in 
her cauſe, the lands remaining with the appel- 
lant would be liable to the ſame demand over 


again. Upon this affidavit, the appellant moved | 
to ſet aſide the enrolment of the decree :—To 


ſet aſide the ſaid decree or vary the ſame agree- 
able to the pleadings : To ſet fide the ſale made 
of the Trpperary lands; the orders of the 8th 
of May, 1788, and 3iſt of January, 1789, 
and not only that the attachment granted againſt 


the reſpondent, by the order of the 1 3th day of 


July, 1787, for not refunding the purchaſe mo- 


ney might forthwith iſſue againſt him, but alſo 


for a further attachment againſt him for his 


mal-praQice in the cauſe, or for ſuch other or- 
der as the Court ſhould n to wake, 


No aalen was made to this affidavit, 2 


the motion came on 1oth of March 1789, 


when the Court .was pleaſed to refuſe it with. 
colts, and would not order the lands to be ſet 


up n. | 


The nd was n to reverſe the 4 


of the goth of May, 1783, the decree of diſmif- 


fal of the 19th of December, 1785, the orders 


of the 8th of May, 1788, and 31ſt of January, 


and 10th of March, 1789, as erroneous and ill- 


grounded: Fist. As to the decrees of the zoth 


of Moy, 75 3 and 19th of December, 1785, 
| : they 
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they ought to be reverſed, becauſe it doth not 
appear that the will of Frances Hogan, under 
which the reſpondent claims the arrear of an. 
nuity or legacy, was duly or in any manner 


proved, or that any legal perſonal repreſenta. 


tive of the ſaid Frances, the ſuppoſed teſtatrix, 


entitled to the ſaid arrear as her aſſets was be. 
fore the Court. And alfo becauſe that if a le. 
gal perſonal repreſentative of the faid France; 


ſhall hereafter claim the ſaid arrear of jointure, 


as aſſets of the ſaid Frances, chargeable upon 


the lands in the hands of the appellant, an event 
extremely probable, the appellant, or the lands 
in his hands, will remain ſubje& to the payment 
of the arrear to ſuch repreſentative, though the 


ſame ſhould have been by virtue of the ſaid de- 


cree raiſed out of the lands, and paid to the re. 
ſpondent. And becauſe intereſt for the arrear 
ought not to have been decreed. Neither ought 
a fale to have been decreed. Though a pur- 


| chaſer has intervened, and may be affected by 


the reverſal of the decree; the appellant ſubmits 
that ſuch purchaſer bought at his own peril, 


and was converſant: with the nature of titles, 
and with this title in particular, and muſt be 
preſumed to have had full notice of the circum- 


ſtances of this caſe, 


Second iy. As to he order of the 8th of May, 


1788, for ſetting aſide the attachment, the ſame 
ought 
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not ought to be reverſed, becauſe it is evident that 
der the reſpondent did, by fraud and deceit, and in 
an- violation of the honour and dignity of the 
ner Court, and by the moſt groſs mal - practice, ob- 
nta · tain from the governors and company of the 
Tix, bank of Lreland the purchaſe money of 1 360l. 
be. to the apparent prejudice. of creditors, whoſe 
le. demands had a conſiderable priority of that, 
nces claimed by the reſpondent, ſuppoſing ſuch his 
ure, demand to have had any foundatiba, and be- 
pon cauſe if by virtue of the attachment the reſpon- 
rent dent had been compelled to refund the purchaſe 
nds money, Bo poſſible injuſtice could have been 
nent thereby ſuſtained, but much gaod might have 
the followed by the preſervation of that fund for 


de- the perſons who ſhould appear to be entitled 
| thereto. And alſo becauſe the miſconduct of 
the reſpondent in the fraudulent manner of his 
having contrived to lay hands upon the purchaſe 
money was ſuch as, for the ſake of precedent, 
deſerved the infliction of the: moſt ready #/ 
puniſhment, 


: Thirdly. As to the order of the 3iſt of Ja- 
nuary, 1789, for directing the Maſter to exe- 
cute the deed of conveyance, and as to the or- 
der of the 10th of March, 1789, ſo far as the 
ſame extends to the refuſal to ſet aſide the ſale, 
they ought to be reverſed, and the lands ought 
now to be ſet up to be ſold, which may be 
| | | without 
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1790 without prejudice to the former ſale, until it 
WV ſhall be found whether a higher purchaſer ſhall 


Power 


2 


appear. It is contrary to the uniform practice 


in caſes of ſales at undervalue, and contrary to 
that lenity which Courts of Equity have for 
time immemorial extended to mortgagors, and 
other diſtreſſed and unfortunate debtors, to re- 


fuſe to open a ſale had at undervalue, or to re- 
| fuſe to permit a ſecond ſale concurrent with 


the firſt.—If the debtor was able to pay the de- 


mand, he could have prevented any ſale, and 


therefore the purchaſer's offer to accept of his 
purchaſe- money is of no weight, eſpecially when 
it appears, as in the preſent caſe,” that the fund 
for the payment of the reſpondent's pretended 
demand, was of double its value; and that 
conſequently, there was no danger of loſs to 
any of the parties. That it is evident that ex- 
traordinary induſtry has been exerciſed be- 
tween the reſpondent and the purchaſer to re- 
tain the purchaſe, in order to prevent the lands 
from being ſet up again, and producing their 


Full value. And that the preſumption of fraud 


attending the reſpondent's caſe and claim, are 


ſo violent, that inſtead of permitting him to 
proceed with unuſual expeditiqn, in completing 


the ſale of the lands in queſtion, he ſhould be 


' retarded, and the purchaſer deſerves no favour, 
| being, by withdrawing his concurrence to en- 


force 
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there was no ground for reverſing the decrees, 
or any of the orders complained of, but that 
the ſame ought to be affirmed, and the appeal 
diſmiſſed with coſts. —Fir/. The appellant has 
not brought his appeal tor reverſing the decree 
of the zoth of May, 1783, within the time pre- 
ſcribed by the rules and orders of the Houſe; ( 
and the decree of diſmiſſal of the bill of review 
and reverſal, and all the orders complained of, 
have been made in affirmance and execution of 
faid decree; ſo that if that decree cannot be 


ſhaken, the ſubſequent decree or orders ought 


not to be reverſed. 
Secondly. 
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force the refunding of the purchaſe- money, 1790 
accefſary to the reſpondent's withholding the powei. 
fame. Te 
Fourthhy. As to the other part of the order 
of the 10th of March, 1789, whereby it was 
refuſed to grant an attachment againſt the reſ- 
pondent, for acting as the .appellant's agent in 
the cauſe, without his authority, the ſame ought 
to be reverſed, for the ſake of public example 
| and precedent. 
For the reſpondent (Bennis) it was ſaid, R. Colles. 
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. Secondly. The decree of the zoth of May, 
178 3, is founded in juſtice, and free from er. 


ror; becauſe it is not controverted that Frances 
Hogan was entitled to the annuity; and it was 


proved by the appellant's own admiſſion upon 
oath, that reſpondent was intitled to the ar. 
rears of that annuity, under her will, and the 
original decree was grounded upon the appel. 
lant's own anſwer : And all the errors now al. 
leged in that decree were before the Court on 


the argument of the plea and demurrer put in 


by reſpondent to the bill of review and re, 
verſal. 


For the reſpondent (Thezwles) it was hoped 
that the ſale and conveyance made to him, 
would remain undiſturbed. Firſt, No appeal 
was preferred againſt the decree ſo appealed 
from within the time United by the "ow of 
the Houſe. 


Secondly, It appears by the. orders and. pro- 


ceedings i in the cauſe, that this reſpondent has 


purchaſed and paid his money, under the faith 
and ſecurity of the decree; and it would be 
againſt equity and good conſcience to deprive 


him of his only ſecurity. + 


Thirdly. It would be 1 dangerous conſe. 
quence to Purchaſers under decrees, if after 
ſuch 


th 
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ſuch a length of time, and after payment and 1790 
application of their money, the parties ſo near. 
ly connected, who had lain by and permitted Paws. 
ſuch proceedings to be carried on, founded on BIN. 
their own admiſſions, and without complaint, 

ar- ſhould be allowed to overturn all ſuch-proceed- 


the ings, and to leave purchaſers remedileſs. 


- 


al- It was ORDERED and ADpJuDGED, That the Peres at. 
on appeal be diſmiſſed, and the decrees and orders 1 
t in therein complained of affirmed. "I" 
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MARY ANNE HOARE, other- 
wiſe VINCENT, otherwiſe | 
NEWCOMEN, wife of the ” 
| Reſpondent, BARTHOLE- 
MEW HOARE, by CATHE- / Appellant. ; 
RINE NEWCOMEN of the | le 
city of Dublin, widow, her mo- 0 
ther and next friend, n 
Caſe 38. „ « 
| BARTHOLEMEW HOARE, | 7 
Eſq. and the Hon. SIMON are. in 
BUTLER, th 
re 
1790 March 18th, 1790. th 
One a | an 
. BY articles 15th Septenber, 1763, executed _ 
hs marri- Previous to the intermarriage of appellant with * 
ae Thomas Vincent, Eſq. he ſettled an annuity of 200l. | 
agreed, that * {ui 
it any ſepe® upon her, as for her jointure, during her life, | 
ration 20 
ſhould take in caſe ſhe ſhould ſurvive him, and by his will 5 
place byth* made a ſhort time before his death in 1768, he ba 
r Supra left her-an uſe for life in the whole of his pro- py 
0 e WIC el 
RE perty, real and perſonal, with remainder to Fra 
receive the | Richard Vincent, his . to whom the ap- of 
1 dener pellant cal 
the wife was poſſeſſed and ſhe to receive the other moiety without the control of the ſtar 
huſband :—if ſuch ſeperation ſhould take place at the * or by the means of the 
huſband, Ling the omg o 3 the pg annuity, dr * rp an AY 1 the! 
equity will iu an e leperation ars to be caule e means o a 
'F hand, che wits wilt be entitled tO the ho analy during fuch feperation and 
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pellant ante Ae the immediate poſſeſſion, in 


conſideration of a further E of 200l. 


on the 27th of February, 1183, the appellant 


and reſpondent intermarried, previous to which 
a deed was executed between the reſpondent 


Hoare of the firſt part, the appellant of the 
ſecond part, and the Hon. Simon Butler, and 
George Crookſhank, Eſq. (ſince deceaſed) of the 
third part :>By this deed the two annuities 


_ vere aſſigned to Simon Builer and George Crook- 


ſhank, their executors, adminiſtrators and aſſigns, 


in truſt, that in caſe any ſeparation ſhould 


thereafter take effect between the appellant and 
reſpondents, by the deſire, or at the inſtance of 
the appellant, then the truſtees ſhould permit 


and ſuffer the appellant and her aſſigns to take 
and receive to her own ſole and ſeparate uſe, 


one moiety or half of ſaid annuity, or yearly 
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| Hoang 


againſt 
Hoaxxk. 


ſum of 400l. that is to ſay, the yearly ſum of 


200l, during ſuch ſeparation, without the inter- 
meddling of the reſpondent her intended huſ- 
band, and ſhould permit and ſuffer the reſpon- 
dent and his aſſigns to take and receive to his 
own ſole and ſeparate uſe, the other moiety 
of ſaid annuity or yearly ſum of 4ool. and in 
caſe any ſeparation ſhould take place at the in- 
ſtance or by the means of the reſpondent Hoare, 


_ then the appellant and her aſſigns, ſhould have 


and receive the whole of ſaid annuities, or year- 
| ly 
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ly ſum of 460l. to her own ſole and pete 
uſe, notwithſtanding her coverture. 


On the 22d of May, 1784, the appellant filed 


a bill in the Court of Chancery, againſt the ref. 


pondent and the truſtees, in which it was ſtated 


that-the deed was prepared by the reſpondent 


himſelf, and that in the original draught he had 
not inſerted a clauſe for inſuring the whole of 
the income to appellant in .caſe any ſeparation 
ſhould thereafter take place through the means 
or at the inſtance of the reſpondent, but that 


| ſuch clauſe was inſerted at the inſtance of ap- 


pellant's friends; that his object in marrying 


her was to acquire the whole, or at leaſt a 


moiety of the income, by driving her to a ſepe- 
ration on account of his cruelty towards her; 


that in proſecution of this ſcheme, he took her 


on a jaunt to an inn at Newry-bridge in the 
county of Wicklow, the day after the marriage, 


and at night, without any provocation, locked 


her out of his bed-chamber, and kept her out 
of it for ſome hours, although the houſe was 
ſo full that ſhe could not procure a ſeperate 


bed; after ſome hours he admitted her into the 


room, and fo terrified her with abuſive lan- 
guage that ſhe was afraid to go to bed, and fat 
by the fire-ſide all night ;—after their return to 
Dublin, ſhe became very much indiſpoſed from 


his ill-treatment, was — and obliged to 
ſend 
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ſend for a phyſician and nurſe-tender, neither 
of whom the reſpondent would pay, inſomuch 
that appellant was obliged to apply to her mo- 
ther for money: — the bill ſet forth particular 
acts of ſeverity and cruelty which it is unneceſ- 


fary to enumerate, and then ſtated that in July, 
1783, the reſpondent brought her to Cork, 


where they remained during the election and 7 
aſizes, where his ill treatment was alleged to 


have recommenced with increaſed ſererity : 
towards the latter end of their ſtay there, a 
lady of character and faſhion, the wife of a dig- 
nitary in the church, gave appellant an invita- 
tion to ſpend a few days -at her huſband's 
houſe, ten miles from Cork, which appellant 


accepted of as the reſpondent made no objec- 
tions, and ſhe intimated to him that ſhe would 


return as ſoon as he ſignified his pleaſure to 
that purpoſe, notwithſtanding which, the reſ- 
pondent in a few days after wrote to the gen- 


tleman at whoſe houſe appellant was, accuſing 


the appellant with having eloped from him, 


and threatening to proſecute the gentleman as 
accefſary to ſuch elopement :—ſhe immediately 


ſet off for Dublin, without leaving. any money 
for her, by which means ſhe was obliged to 


returned to Cork, found the reſpondent had | 


pawn ſome diamonds to enable her to defray _ 


the 9 of her j journey. 


The 


OI '*- parliament, 


1790 The bill further n that upon appel. the 
3 > lant's return to their houſe in Stephen's-green, ten 
which had been her's at the time of the marri. . 
age, the reſpondent ordered that ſhe ſhould be hot 
refuſed admittance by the ſervants, and the tog 

maid ſervant, having through compaſſion con- pf 

trived to admit the appellant, was immediately ing 
diſcharged by the reſpondent for her kindneſs = hay 

the reſpondent refuſed to let the appellant have to C 

any refreſhment, and ſhe became much injured on 

in her health and conſtitution :—On the 7th 11 

of May, 1784, the appellant walked out to . 

ſee her mother, upon which occaſion the rel- et 
pondent diſcharged the only maid ſervant who lep 

was then in the houſe, and without giving hou 

- appellant any notice of his intention, locked up "PP 

the houſe, and took away the key of the ſtreet 20d 

door, ſo that when appellant returned ſhe found 2 

herſelf locked out, and upon ſending to the he 
reſpondent to requeſt the key, he returned ed, 

for anſwer, that ſhe ſhould never enter any "oY 

- houſe of his, but that he had provided a lodg- 188 

ing in George's: ſtreet, and was ready to conduct ; 

her there; but unwilling to go at night to a A 
lodging ſhe had never ſeen, ſne got a man to de 

climb in through one of the windows, and on ff 
thereby procured admiſſion into the houſe. 5 

On the 18th of May, the appellant being at reſpo 

her mother's hcuſe about ten o'clock at night, to th 


the 
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the reſpondent ſent to her for the keys of her 
trunks, which not being ſent immediately, he 


broke them open, and took thereout all the 
houſe linen and other articles, and removed them, 
together with ſome plate which had been the 


appellant's before her marriage, to ſome lodg- 
ing which he had taken, and the appellant 
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Hoare 


againſt 


having ſent him a meſſage, requeſting him not 


to diſturb her cloaths, and to permit her to ſleep 


in the houſe that night; the reſpondent an- 


ſwered ſhe might fleep at her mother's, and 


upon being told there was no room for her 
there, he ſaid he did not care where ſhe 
ſlept, for that ſhe ſhould not fleep in any 


houſe of his, and accordingly he ſent her trunks 
open to her mother's, with her cloaths therein, 


and upon the appellant's going to the houſe 
and rapping repeatedly for admittance, the re- 


ſpondent would not permit the door to be open- 
ed, though he ſlept there that night, and thus 
turned her out without a ſhilling in her one N 


or * proviſion for her ſupport. 


After ſtating theſe facts, the bill prayed, that 
the reſpondent might be reſtrained by injunQi- 


en from intermedling in the receipt of ſaid an- 
muities, and that the truſtees might be reſtrain- 
ed from paying any part of the annuities to the 
reſpondent, and: might be decreed to pay over 


to the appellant, or permit the appellant to re- 
You H. p „„ 


Prayer. 
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| ceive the whole of ſaid annuities, and that ſhe 
—— might be at liberty to give receipts for the ſame 


into 


. in her own. name, and that the truſtees might yo 
oakr. PAY over to the appellant ſaid annuities, or ſuch rate 
part thereof as the Court ſhould direct, pending expr 

the cauſe, and that a receiver might be ap. voi 

pointed. 18 profe 

The var] in his anſwer denies many a 

=." ot ad charges in the bill; the deed executed ing | 
before marriage was not ae by him, but kings 

by the appellant's family lawyer, at her inſtance reſp 

and under her directions; and conſidering her. NETS 

ſelf ſecure of protection under. the deed, ſhe TW 
_ ae conducted herfelf as altogether independant of ted 1 
a huſband, and contrary to her duty as a ſhe } 
wiſe ;—His language and behaviour was uni. 1 8 

ſormly tender, reſpectful and affectionate; as wot 

| heapprehended tumult and riot at Cork, where be! 
profeſſionab engagements called him, he did not duct 

wiſh to take the appellant with him, and there- « t 

fore left her at their houſe in Dublin; but very peat 

late in the evening ſhe ſet off — him and WT 

. overtook him at midnight at an inn. Over. vaic 

looking this imprudence, he permitted her to $66 

go with him to Cork, where he treated her give 

with every mark of attention, took the beſt ing! 

15 lodgings, kept a carriage, two men and one vo- Fe 
man ſervant, and a table plentifully ſupplied, ſpon 

During their ſtay there her conduct broke out A 


into 


t ſhe 
ſame 
night 
ſuch 
ding 
e ap- 


many 
euted 
„ but 
lance 
> her- 
, ſhe 
ant of 

as 2 
uni- 
e; as 
where 


id not 


there- 
t very 
n and 
Over- 
her to 
2d her 
e beſt 
ne Wo- 
pplied. 
ke out 

into 


give and be reconciled to her. 
ing this her former violence returned : She-uſed 
the moſt inſulting language, and accuſed re- 
ſpondent of the moſt abominable crimes which 
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into the moſt violent and unjuſtifiable exceſſes ; 


having entertained a jealouſy of. him which was 
altogether groundleſs, ſhe endeavoured to irri- 


ate him by indecent, offenſive, and provoking 


expreflions ; ſhe calumniated his character in 


ſeveral companies in Cork, and diminifhed his 


profeſional income Although ſhe charges in 
her bill that ſhe was in want of money, he gave 


her 270 guineas while they were in Cort, Have 


ing fixed a day for their return to Dublin, the 
hired a hack chaiſe and horſes, went' off from 
reſpondent's lodgings, leaving him in utter un- 
certainty whither ſhe was gone, but apprized 
him by a note left behind her, that e had quit- 
ted him for ever. Reſpondent diſcovering that 
ſhe had gone to the houſe of a Rev. Dignitary 
in the church, a gentleman of great worth, 
wrote him a letter requeſting to know whether 
he had encouraged the appellant to this con- 
dukt; in conſequence of this letter ſhe return - 
ed to Dublin, and reſpondent reſenting her re- 
peated inſtances of violence and miſconduct, 
refuſed to receive or entertain her; but after- 
vards being wrought upon by the moſt ſubmiſ- 
fire acknowledgments, he was induced to for- 


lhe alterwards acknowledged had no foundati- 


J 2 | obs: 


Notwithſtand- | 
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1790 on, and that ſhe uſed ſuch de merely to 
— vex him 


Hoax x 
Hoare. | A8 to the chan of turning her out on the 
18th of May, 1784, the reſpondent anſwered 
that the houſe was ſurrendered, the term being 
expired, and that he took well furniſhed lody. 
ings in Great Gorge s-ftreet, whither the appel. 
lant refuſed to accompany him, thinking them 
not ſufficiently faſhionable, though ſhe had not 
ſeen them, and ſhe afterwards lived in a more 
obſcure ſtreet; and as to diſcharging the ſer. 
vants, be found it neceſlary to retrench his eſta. 
bliſhment from the expence into which the ap- 
pellant had led him. Therefore. conſidering 
that appellant had eloped from him a ſecond 
time, he ſubmitted ſhe was not entitled to the 
annuities particularly as he offered by his an- 


{wer to take her back and treat her as tis 
wife. 


' Iflve being joined, witneſſes were examined 
on both ſides, and pending the cauſe an appli- 
cation was made to the Court by the appellant 
to have a yearly ſum appointed for her mainte- 
nance pending the cauſe, upon which it was re. 
ferred to a maſter to enquire what might be | 
reaſonable to allow her, and it being repre- 
© | ſentgd on the part of the reſpondent, that the 
| ** had contracted debts to the — 4 
| 0 


. 
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of 100l. before her marriage, to which he was 1990 


y to liable, the maſter was directed to enquire what 5 
debts were outſtanding which were des againſt. 
before the marriage. | 

the | 1 

ered | The maſter reported that 2001. were reaſo- 

lng nable to allow reſpondent for her ſupport, and 

lodg- it was ordered that ſame ſhould be paid to her, 

ppel. moietively one half year under the other, to 

them be computed from the' time of her living ſepa- 

d not rate from the reſpondent :—And the maſter 

more having alſo reported that 40l. 18. gd. remained 

e fer due for debts contracted by her before marri- 

; eſta. age, the appellant was direQed to pay the ſame 

he ” out of the monies ſo to be paid to her, and 

lering and was to indemnity the reſpondent cy | 

econd from, N A 

to the | 

US an. On the eſt of R 1786, the cauſe 


as bis 


vas heard upon pleadings and proofs, when the 


Chancellor decreed one moiety of the annuities 


mentioned in the pleadings to the appellant, 


mined until ſhe and the reſpondent ſhould cohabit to- 
| appli gether, or until the further order of the Court, 

pellant to commence from the time ſhe ceaſed to co- 

nate. i habit with the reſpondent, and decreed the 
Was le- other moiety to the reſpondent, and the arrears 
ght be of the moieties to be reſpeQively paid forth- 
repre- Wl vith, with liberty to each party to proceed as 

hat the they ſhould be ' adviſed in the Eccleſiaſtical 

_—_ Court. 
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moe + The appeal was brought from this decree, 


and the appellant ſubmitred ſhe was entitled to 


de relieved by the Houſe according to the prayer 


of her bill, for the following reaſons Virſ. 
Although the law has veſted the perſonal pro- 


perty of the wife, and likewiſe the profits of 


her eſtate of freehold or inheritance, during her 
life, in the huſpand, yet by the agreement 
of the parties peors: marriage, the huſband 
may renounce or abridge that right; he may 
agree that the wife ſhall have the ſame domini. 


on over both, that ſhe had before the marri- 


age; he may agree that ſhe ſhall have ſuch do- 
minion over the whole or any part thereof dur. 
ing the cohabitation, or during their ſepara- 
tion, whether ſuch feperation be' the choice of 
the one or the other, and a court of equity will 
enforce ſuch agreements, as being made deli. 
berately, and part of the matrimonial contra, 


A court of law cannot reſtrain a wife from li- 
ing ſeperate from her huſband, and if he agrees 


before hand that ſhe ſhall enjoy her own for: 
tune, upon ſuch ſeperation, he cannor after- 
wards complain of any encroachment upon his 


: marital rights, no more than if it were reſerved 


to her during the cohabitation. ” Here the re. 
reſpondent Hoare, having taken care to reſerve 
and fecure to himſelf a moiety of the appellant's 
income, in caſe any ſeperation took place, 


through her means; the * of the appel. 
_ lant, 
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lant, as was but juſt and reaſonable, cauſed a 
covenant to be inſerted in the deed, executed 
previous to the marriage, whereby it was ex- 


preſsly ſtipulated, that if ſuch ſeperation ſhould 
take Melt at the inſtance or by the means of the 
reſpondent Hoare, the appellant ſhould receive 
the whole of the annuity to her own ſeparate. 


uſe, notwithſtanding her coverture : And ſhe 
might as lawfully, if the reſpondent had con- 


ſented. to it, have reſerved the entire annuities 


to her own ſeperate uſe in either event; all 


therefore that remained for the Court to deter- 


mine, was through whoſe means the ſeperation 
took effect; and here not a ſhadow of doubt 
can remain on the mind of any man, but that 
it was occafioned by the means, and by the acts 


of the reſpondent Hoare.” Indeed when it is 


conſidered, that the firſt ſingular clauſe, reſpect. 
ing ſeperation, was inſerted and deviſed by the 
reſpondent Hoare himſelf, and when the whole 


tenor of his conduct and behaviour to the ap- 
pellant, from his marriage to the time of the 


ſeparation, is conſidered, ' it can ſcarcely be 
doubted, that he was from the beginning de- 
termined to treat the -appellant 10 as to driye 
her to a ſeperation, and thereby lay ſome 


ground for pretending that ſeperation was at her 


inſtance, and that therefore he became entitled 


to one half of the annuities. 


Pregnant 
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Pregnant proofs of this have been made in 
the cauſe, and when it is conſidered that abuſes 


offered by a huſband to a wife are generally when 


no witneſſes, not even ſervants, are preſent, 


and that he has uſually much more influence 


over domeſtics or others, who may by accident 


be able to give ſome account of it, it is rather 
ſurpriſing that the appellant has been able to 


make ſuch proofs of thoſe facts as ſhe has done; 


| and i it is to be preſumed that ſhe received much 
worſe treatment, that 1s incapable of any 


e 


It FOR that he would have conſtrued : 


viſit paid to a family of faſhion for a few days, 


as an elopement, ſo as to intitle him to half of 
her annuity, if ſhe had not by her ſpeedy and 
unwelcome return, defeated any ſuch ſcheme; 


upon ſuch return ſhe was refuſed common re- 


freſhments, in hopes that ſhe might be provoked 
to ſeperate herſelf from him; And when he 
found that ſhe had ſtill patience to ſubmit to 


| ſuch treatment, he finally proceeded to ſuch 


meaſures as mult drive her to a ſeperation, by 
giving up the houſe they had lived in, and hire- 


ing a lodging i in a mean ſtreet, diicharging all 


his ſervants but one, and then telling her be 
was ready to receive her there, a propoſal that 
muſt have been made with a view to inſult her, 
"ud driye her to a refuſal of it. 


Upon 
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. Upon | thoſe grounds it is ſubmitted, that 


there was abundant evidence for the Court to 


form a concluſion, that the ſeparation was at 
the inſtance and by the means of the reſpondent 


Hoare, in which caſe, the appellant was by ex- 


preſs contract intitled to her entire annuity 3 
but if any doubt remained on the mind of the 
Court, it might, or ſhould have directed an 
iſſue to try that fact, inſtead of which, the 
Court decreed her nothing more than what it 


muſt have done, if the ſeparation had been the 


moſt wanton and unprovoked on her part. But 


it is objected, that an agreement of this nature, 
relating to a future ſeparation, is of an im- 


moral tendency, and ought to receive no coun- 
tenance from a Court of Equity In anſwer 
to which, it is firſt to be remembered, that 
the agreement, ſuch as it is, was firſt conceived 


by, and originated from the reſpondent Hoare 
himſelf; but throwing that entirely out of the 


caſe, the objection relied on, if carried to its 
full extent, would go to render the agreement 


gree (a), 


It cannot be denied, but that a huſband and 


vife may agree after marriage to live ſeparate, 
Tas oth and 


| (4) Lady Yane's caſe, i Bl, 18. 


void in the whole, and is, as it is humbly con- 
ceived, futile and groundet to the * de- 
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and that the wife ſhall have a ſeparate mainte. 
nance during ſuch ſeparation; and a Court of 


{oy will enforce the payment of ſuch main. 


tenance, even if it be out of the huſband's own 
"a without queſtioning the morality of ſuch 
ſeparation or agreement; and there can be no 
reaſon aſſigned why the parties may not, before 


the marriage, make a mutual agreement as to 


ſuch maintenance, ſhould a ſeparation take 
place between them. In the preſent caſe the 
| ſeparation has unfortunately taken place, and 

a Court of Equity is only called upon to direct 
how the truſts of the marriage articles are to 
de executed, which is the proper province of 
ſuch Count only ( b). | 


Secondly. The er gives the parties li- 
berty to proceed as they ſhould be adviſed in 
the eccleſiaſtical Court, which is merely nuga- 
tory, as a Court of Chancery could not reſtrain 
them from ſuch proceeding ; but it ſhould ſeem 
as if the Court, by that part of the decree, 


thought it was a matter properly determinable 


dy the Eccleſiaſtical Court, by whoſe means or 
at whoſe inſtance the ſeparation ' was had, in-a 
ſuit by the appeſiany for a divorce a menſa & 


thor, | 


( 7) B v. Cel, Moſel. 113, 118. 3 v. Oxen- 
don, 2 Vern. 493. Seeling v. Crawly, ibid. 386. Lamberi's 
caſe. 6 Bro. P. C. 272. Angier v. Angier, Prec. in Cha. 
497. Head v. Head, 3 Ath, 295, 1 Ve. 17. 
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thoro, for cruelty, or by the reſpondent Hoare, 
for a reſtitution of conjugal rights ; and like- 
wiſe ſeems as if the decree was merely inter- 


locutory, by giving the appellant the ſame 
maintenance that was reported proper for her 


by the Maſter, until ſentence ſhould be had up- 
on ſuch ſuit; but there is no foundation for 


any ſuch idea, and it is not incumbent upon 


the appellant in this caſe to refort to the Eccle- 
ſtaſtical Court. The principal intention of 


ſuch a ſuit by a wife is for alimony, but where 


ſuch alimony or ſeparate proviſion for a wife is 
ſecured by a truſt deed, the Court does not in- 


vade the juriſdiction of the Eccleſiaſtical Court, 
by enforcing the execution of ſuch truſt, and 


the Court of Chancery, or a jury, are as com- 
petent to determine through whoſe means the 


3 ee took nn as the Ecclefialtical 
(oe 1 


As to the arder that he 8 ſhould out 


of her maintenance pay the trifling debt ſne 


owed before her marriage, it ſeems highly un- 


reaſonable, when the parties had been mar- 


boy The form of ſuch ſentence i in 5 Eecleſi ice DO 
Ought, Lit. 215. pa. 318.— Difos, A. B. ratione fevilie al- 
legale I probate a thoro I menſd ac mutud cobabitatione atque 
obſequiorum conjugalium impenſione donec & quouſque duxerint 


invicem TREE, & non Ali, * alio modo fe 7. runn oy 
Kc. * | | 
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1790 ried, and had cohabited above one year, dur. 


ing which time the reſpondent had been in the 


full enjoyment of her annuity, and ſhould have 


paid off any ſmall debts which ſhe owed out of 
it, there being no pretence that ſhe concealed 


any part of them from him. 


For the reſpondent it was ſaid, that if the 
decree were erroneous, it was only ſo in com- 
plying with any part of the prayer of the ap- 


pellant's bill; and if to be varied, ought to be 
varied into a decree of diſmiſſal. Fir/ft, Sup. 
poſing, but by no means admitting the ſeveral 
facts charged by the bill to be true, and to be 
proved to the ſatisfaction of a Court of Law 
or Equity, yet neither a Court of Law or Equi- 
ty is competent to decide thereon, in the firſt 
inſtance, without a previous ſentence of the 
Eccleſiaſtical Court, (which was not had in this 
caſe), or an agreement of both parties, in writ- 
ing, to ſeparate for life, which is not pretend- 
ed to exiſt, or to have been entered into by 
either party: And becauſe Courts of Equity, 
in all like caſes, have abſtained from interfer- 
ing with the rights of the Eccleſiaſtical Court, 
as ſuch interference would tend to, and create 


a confuſion of jurildttion (4). 


905 Secondly, 


3 


(a) IWhorewoed v. Whorewood, | 1 Cha. Ca. 2 50. | 


Y 


rojo, — wh — — 


py — e 


marriage, but of divorce. 
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Secondly. Becauſe Courts of Equity are 


bound to confider agreements in their legal 


ſenſe only, and conſtrue the ſame according to 


their legal import; the agreement in the ar- 


ticle or deed of 1783 is to be carried into ef- 
fect, in caſe of ſeparation : But no ſeparation, 
according to legal ideas or conſtruction, is 
proved to exiſt, or does actually exiſt in the 


. caſe. 


7 virdly Becauſe the conſtruction contended _ 


for on the part of the appeilant is not only il- 
legal, but immoral: If the articles of 1783 
were to be ſo conſtrued as to enable either party 
to-withdraw, and live apart from the other at 
pleaſure, and that the annuities were to be diſ- 
poſed” of according to the caprice of the party 


withdrawing, the articles, according to ſuch. 


conſtruction, would be, not an agreement of 


* 


Fourthly. Becauſe the intention of the par- 


ties is to be regarded in the conſtruction of 


every deed and article, ſo far as the ſame does 
not violate the rules of law. Without putting 


a criminal and ſcandalous conſtruction on this 


article, the intention of the parties muſt be 


ſuppoſed- to be cohabitation, not ſeparation. ; 


union, not diſcord; and if the intention of 


. Agree- 


ments for 
ſeparation 
before mar- 
riage im- 


moral. 


either * can be ſuppole to be different, a 


Court i 


| 
; 
[ 
| 
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Court of Equity will not lend its aid to 128 
tuate ſuch intention. 


Fi ;ftbly. - Becauſe if a Court of Equity could 
conſider a refuſal to cohabit as a ſeparation ac- 
cording to legal ideas, the agreement being for 
a proviſion during ſuch ſeparation, the reſpon- 
dent hath by a judicial offer to receive the ap. 
pellant, -and treat her as his wife, put an end 
to ſuch ſeparation, fo far as the ſame can re- 


ceive countenance or lupport from a Court of 


Equity. 


 Sixthly. Becauſe every plaintiff in equity 
praying relief as the appellant hath praved re- 
hef, according to the diſcretion of the Court, 
even if the Court had a diſcretionary power to 


exerciſe in this caſe, ought to be intitled to re- 


dreſs only, where ſuch Plaintiff « comes into 


Court with clean hands. 


Seventhly. Becauſe a C ourt 'of Equity ali 
not to be called upon to make a nugatory and 


.- Inoperative decree, or ſuch a decree as might 
de annulled by the ſentence of another Court: 
The deeree ſought by the appellant, even if 


ſuch decree were to be made, could not be 
concluſive. as againſt the reſpondent. He 
might inſtitute a ſuit for the reſtitution of con 
jugal rights; or, without inſtituting ſuch ſuit, 
15 | if 
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if his wife lives apart from the reſpondent, 


without the protection of a ſentence of the 


Spiritual Court, he may take poſſeſſion of her, 
and in either caſe the operation of ſuch decree 
muſt be ſuſpended and rendered of no effect. 


Eighthly. Becauſe the appellant acquieſced 
in a decree made for the expreſs purpoſe of en- 
abling her to ſeek redreſs, if any ſhe was in- 
titled to, in the Eccleſiaſtical Court; and in- 
aſmuch as inſtead of reſorting to the Spiritual 
Court within the uſual and limited time, ſhe 
hath, without any foundation laid for a de- 
eree of a Court of Equity to reſt upon, appeal- 


ed to this moſt honourable Houſe, to execute 


the truſts of an agreement which were to be ex- 
ecuted upon a contingency which hath not 
happened. It is conceived that if the decree 
appealed from ſhall be deemed erroneous, it 


ought to be varied ſo as to diſmiſs the * 
lant' $ bill with colts. 


Mtb y. Becauſe it is not ſuitable to the 


dignity, or conſiſtent with the functions, or 


vithin the province of the ſupreme Court of 
Judicature, to permit itſelf to be worried with 
the detailed diſſentions of every or any obſcure 
private family, or families; eſpecially when 
there is a Court to which any party aggrieved 


in this way may and ought by the law of the 


land 


24387 
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1790 land to apply for redreſs; and which Court, 
ger xs" rig as it is alone competent, ſo it is bound to en. 
e Auire into and inveſtigate minutely, the grounds 
of ſuch complaints, and pronounce its ſentence 
accordingly: which ſentence alone, without 
compelling the members of this moſt honour. 

able Houſe to examine upon what merits it was 
grounded, would be a concluſive and ſatisfac. 

tory foundation for a final and complete decree 


in the preſent caſe, and in all like caſes. 


1 It was ORD ERED and ADpJupceD, That the 

ried. ſaid decree be varied as follows, viz. Decree 

the two annuities of 200). each, in the plead- 

ings mentioned to be paid to the appellant 

Mary Ann Hoare, until ſuch time as ſhe and 

her huſband the ſaid Bartholomew Hoare ſhall 

cohabit together, or until the further order of 

the Court of Chancery; the ſaid ſecond annuity 

of zool. to commence and be paid from the gale 

day preceding the 1ſt of February laſt, being the 

day on which the appellant lodged her petition 

of appeal. And it was further ordered that 

each party be at liberty to apply to the Court of 

Chancery from time to time, as he or ſhe ſhall 
TeſpeCtively think fit, 


© ROBERT 


Caſes in Parliament. 


= 
ROBERT CROWE, Eſq. — Appellant. 
[OHN HALLIDAY, Simon 
Halliday, Sir John Dania, ; 
Bart. . N. Proed, Yoſeph } Reſpondents. 
Saunders and Daniel ne. | 
| Tſars. +» 
the February ath, 1791. 
cree a ts 
ead- THE reſpondents had exhibited à bill in 


the Exchequer for the forecloſure of a mortgage 


and _ againſt the appellant and others, in which cauſe 
ſhall a receiver was appointed to receive the rents 
x of 


and profits of the lands in the pleadings men- 
dans. Vid. ante 50, % : 


In the month of May, 17 89, complaint was 
made to the Court in ſaid cauſe, that the ap- 


that pellant inter meddled in the r receipt of the rents 
art of of ſaid lands in contempt of the order appoint- 
ſhall ing the receiver, who was thereby prevented 
. from collecting the rents; there was a ſecond 
complaint of the appellant's refuſal to furniſh 
a rent - roll, purſuant to an order theretofore 
made for that purpoſe; and à third complaint 
RT ol his refuſing to pay certain coſts, which he 


Vor. II. U 


Caſe 39. 


1791 
— 


The ap- 
pellant was 
arreſted 
upon a 
Sunday, un- 
der an at- 
tachment 
for a con- 
tempt of 
Court ; the 
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refuſed to 
_ 
him, T 
order af - 
firmed, 


had 


1 
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_ epainſt 
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had been required to do by an order of the 


Upon theſe complaints three ſeveral attach- 


ments were awarded againſt the appellant, who 


was arreſted upon Sunday, the 3 iſt of Januar), 
1790, by the purſuivant's bailiff, under the firſt 
attachment, for intermeddling with the receipt 


of the rents: he was detained in cuſtody under 


ſaid arreſt until he executed a bond to the 
purſuivant, with the uſual conditions. 


On the 2d of March, 1790, counſel moved 
that the appellant might be diſcharged from the 


| arreſt, and that the purſuivant might be ob- 


liged to deliver up the bond.— The reſpondents 


# 


ſhewed cauſe againſt: this motion, and on the 
8d of July following the cauſe was allowed by 


the Court :—the preſent appeal was brought to 
reverſe the order then pronounced, and to have 


the appellant diſcharged. 


Mr. Attorney General (Wolfe) for the appel- 
lant. The queſtion ariſing upon this appeal is 
an abſtta& one, not turning. upon. the circum- 
ſtances of the caſe. In the caſe furniſhed to 
your Lordſhips by the reſpondent, it is ſtated 
that this queſtion is now at reſt, and ſettled by 
numerous decifions of Courts of Law and 
Equity in both countries. If thoſe deciſions 

| were 
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were known to the appellant's counſel, your 
Lordſhips would not have been troubled with 
this caſe.— The queſtion is, Whether an at- 
« tachment for a contempt in diſobeying an 
« order of a Court of Equity may be executed 
« upon a Sunday, within the true conſtruction 
and meaning of the ſtat. 7 Wil. 3. c. 17.” 


© That ſtatute correſponds with the Engliſh ſta- 


tute 29 Car. 2. c. 7.,—lt appears there was a 
receiver appointed in the cauſe, and an order 


was ſerved upon the tenants to pay their rents 


to that receiver, and the appellant did interfere 
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with the receipt of the rent; for that contempft 


the abſolute order for an attachment was made, 


in conſequence of which, the appellant was ar- 
reſted upon a Sunday. —lf it were true that this 
queſtion had ever been decided ſolemnly by a 
Court of Juſtice, the appellant would retire 
from your bar covered with ſhame. —There is, 
I grant, a received notion, that ſuch a writ 
may be executed upon a Sunday :—there are 


vulgar errors in every ſcience, and in the law 


as well as in others ; it remains now to enquire 
upon what grounds ſuch an error has prevailed. 
I ſubmit that the conception is erroneous. The 


ſtat. of Wil. 3. was enaRed for the better ob- 
ſervation of the Lord's day; it directs that every 


man (the King's ſubje&) ſhall upon the Lord's 


day repair to church, to worſhip God, and hear 


divine ſervice celebrated, that religion may im- 
"<2 WA preſs 
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preſs upon their minds a ſenſe of that duty 
which they owe to God.—Such was the great 
object of the law, —unlefs where a diſturbance 
of civil ſociety took place. This Houſe will 
not put any conſtrudion upon the act, which 
would tend to defeat the purpoſe. of the lepil. 
lature. Every man, who was not an offender 
againſt che ſtate, was to worſhip freely : the 
ſubjects were called upon under a penalty,— 
then to fecure them from interruption, the 
att ſays, No perfon ſhall ſerve or execute, or 

© eauſe to be ſerved or executed any writ, pro- 


s ceſs, warrant, order, judgment, or decree, on 


A © the Lord's day, except in caſes of treaſon, fe. 


* lony, or breach of the peace : But fuch order, 
% Ke. ſhall be void, as if no ſuch had iffued.”— 
Whether the preſent caſe falls within the ex- 
ception of the act is the true queſtion. A writ 


of a Court of Juſtice has been executed upon 


the Lord's day. But a writ, or any proceſs may 


not be executed upon that day, unleſs for high 
, treaſon, felony, or breach of the peace. No 


man will ſay, that a contempt of a Court of Juf- 
tice in a civil cauſe is treaſon or felony : but 
there are men who ſay it is a breach of the 
peace; then the queſtion comes to. this, Whe- 
ther a contempt of a Court, in ſuch a caſe as 
this, is a breach of the peace ?—All acts of 
Parliament muſt be ſo conſtrued as to extend 


_ the * „and the miſchief. Before 


the 
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the exception in this ſtatute is extended, by 
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oonſtruction, it will be ſeen whether the object — 


of it will be thereby confined. To ſay that a 


man is guilty of a breach of the peace in re- 


ceiving rent contrary to an order of Court, and 


that civil ſociety is thereby diſturbed, is to ſay, - 


that a man ſhall not be protected under this act, 
which is very far from conſidering the diſobe- 


dience of fuch an order a breach of the peace. 


The man guilty of treaſon is not protected, be- 
cauſe he was overſetting the ſtate. So a man 
committing a breach of the peace muſt be re- 
ſtrained. But that a man not diſturbing any 


of his fellow-citizens, who yet happens not to 


obey an order of the Court, is by conſtruction 


to be dragged within a clauſe of exception, ii: 


what the legiſlature never intended. Were 

your Lordſhips to have been aſked, when paſ. 
ſing this act, whether fuch a man ſhould not 
have one day in ſeven for divine ſervice? you 
could not have heſitated in your anſwer.— Thus 


it ſtands upon the true conſtruction of the adt. 
If Courts of Juſtice, and the Judges of thoſe 
Courts always anxious to extend their autho- 


rity, have given another conſtruction, every 


man muſt bow to it: but there is no authority 


in the books to ſhew that this queſtion is ſettled, 
28 is alleged in the reſpondent's caſe. It is cuſ- 
tomary, in the printed caſes, for the parties to 
align the reaſons _ which they ground the 
proceedings: 


M 


Caſes in Parliament. 


1791 proceedings: But when a caſe is attempted to 


. ———— IIS EA PI rt 
_ . ; 


be ſupported by authority, that authority ought 
to be mentioned, that it might be referred to. 


Lord CHanceLLor, Whether do you con- 
ſider ſuch a contempt as this a breach of the 
peace, or a mere civil injury? 


Mr. Attorney General, That will depend 
upon the circumſtances attending it. In ſuch 
a caſe as this, I ſhould ſay it is not a breach of 
the peace. Whether it is a contempt or not, 
is another queſtion. It is not every crime that 
precludes a man from the benefit of this ad. 
It has not hitherto been the practice of either 
Courts of Law or Equity to extend the excep- 
tion of this at. It has been determined that a 
capias ullagatum in a civil ſuit may not be exe- 
- cuted upon a Sunday, though in its nature a 
criminal proceſs, 1 Barnes, 258. Sir Geo. Cooke's 
Notes Exch. 1 vol. 32. -A queſtion aroſe upon 
this act by an arreſt upon a Sunday, by virtue 
of a writ ne exeat regno. That is a prerogative 
writ. F. N. B. 855, it is held a contempt for 
a man to depart the kingdom without licenſe. 
oon after Lord Lirroxp had the great ſeal 
in Ireland, that queſtion aroſe before him; it 
was debated ſolemnly at the bar ; he held, that 
it was to be conſidered as a prerogative writ, 
that a diſobedience of it was a contempt of the 

© crown, 
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exactly appear how it came before the Court; 
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crown, and that the arreſt upon a Sunday was 


valid. It aroſe again, Hil. 1783, Ruxton v. 
Stannus (e), when Lord LIrrox D determined 
that it ought not to be executed upon a Sunday, 


| and he ordered the defendant to be diſcharged; 


he ſaid it was the duty of the Court to extend 
the object of the act, and declared with that 
manlineſs which diſtinguiſſied him, that he had 
been in error upon the former caſe. Theſe caſes 
are not preciſely applicable, but they eſtabliſh 
this principle, that it is the duty of a Court to 
extend the favour given to a man reſorting. to 
worſhip, as far as the peace of ſociety allows. 
I have ſearched every caſe to find the determi- 
nation alluded. to in the printed caſe before 
your Lordſhips—I confeſs without ſucceſs.— 
You may be told of the caſe 12 Mod. 348, Sir 

—-- Cecil, and others of the town of Not- 


tingham ; it is an ill-reported caſe ; however, 
I do not mean by that to leſſen its authority; 
but I ſay it has decided nothing; it leaves the 


queſtion as it found it. As far as I can collect 


from it, there was a mandamus - applied for to 


the Mayor and Burgeſſes of Nottingham; that 


_ mandamus was not obeyed, and an attachment 


iſſued, by virtue of which, I conceive, ſome per- 
ſon was arreſted upon a Sunday :—it does not 


but 


(e) Cited in Vern. & Seriv. 316. 
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but ſome application was made upon the ground 


of its being a violation of the act. Lerd Ch. ). 


Her, that great man, to whoſe opinions when 


given upon deliberation every man muſt bow 
as long as the conſtitution exiſts, ſeems to have 
broke out into ſome warmth—+the moment of 
warmth is not the beſt far giving an opinion.— 


„What,“ ſays he, ſuppoſe it were a warrant 


& to take for forgery or perjury, ſhall it not 
© be ſerved upon a Sanday F—Surely the Lord's 
„ day ought not to be a ſanQuary for male. 
factors. — With all deference, that is faying 
nothing, but that he had great reſentment 
againſt the defendants. Sed curia aduiſure vull. 
Notwithſtanding the ſtrength of his obſerva- 
tions, three of his brethren would not agree 
with him, and it was adjourned for delibera- 
tion. The Court of King's Bench at Weſtminjer 
thought fit to adjourn it, and unleſs it can be 
ſhewn that ſome deciſion has been made ſince, 
it cannot be conſidered as preſumption in the 
appellant to come to this bar. 1 Ld. Raym. 705. 
Walgrave v. Taylor, a declaration was ſerved 
upon a Sunday; if that were good ſervice from 
the circumſtances of the caſe, the plaintiff gain- 
ed a term; an application was made to the 
Court to determine it; — What fays Hour i 
why; he is of opinion that the act intended to 
reſtrain al forts of legal proceedings, and that 
the ſervice upon Sunday was ill.— Let this was 
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no order of the Court :—The intention of the 1791 
legiſlature was that upon that day all legal pro- e 
ceedings ſhould ceaſe, no matter whether exe- S 
cution, warrant, or attachment. Then it is to W 
be conſidered, whether by any conſtruction, this 
contempt of the Court is a breach of the peace. 

That it is not, can be clearly determined from 
experience. I will aſk can a man be indicted 

for a diſobedience of this order as for a breach 
of the peace? Further, can a magiſtrate, upon 

an examination of this fact, iſſue his warrant, 

and hold a man to ſecurity for the peace ?—If 

theſe cannot be anſwered in the affirmative, I 

ſay it is not a breach of the peace. 


Lord CHANCELLOR, Indictments are not 
preferred in ſuch caſes, becauſe there is another 
juriſdiction to puniſh, | 


Mr. Attorney General. No matter what the 
erime is; if it be not a breach of the peace, it 
is not within the expreſſion of the act. 1 Hawk. 
P. C. ch. 21, intimates among the offences for 
which a man may be indicted, that diſreſpectful i 
words to a Court (while ſitting) is indiQable 4 
but he does not ſay, that a peaceable contempt 
is a breach of the peace. The appellant is or- 
| dered to furniſh a rent-roll ;—he does not ;— 
and he is immediately put upon the footing of 
traitors and felons: ſuch a contempt has not f 
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1791 even a tendency to a breach of the peace.— 13 
tt an offence ſo great as a libel upon the govern. 


Crowe 


eit ment? and yet the libeller may walk abroad 
HaLlLlidar 


upon Sunday free from arreſt (f). A member 
of Parliament is privileged from arreſt, except 
in caſes of treaſon, felony, or breach of the 
peace,—May a member of the Houſe of Com. 
mons be arreſted by attachment, becauſe he 
diſobeyed an order of a court of juſtice? (g)— 

Shall 


(J) la che Reports of Caſes in Law and Equity during the 
time of Lord Hagvwickt, p. 102. I have added a note of 
the caſe of Griffih v. Carleton, to which ſhall refer the reader 
for the obſervations made by Lord Ch. B. YeLvegTon upen 
Wilkes's caſe, 


() This point aroſe in the caſe of executors, Kelly v. Fallan, 
in C. B. Mich. 1794. An attachment had iſſued againſt Sir 
Rich. St. George, late ſheriff of Roſcommon, for not amending 
his return to a writ purſuant to a rule for that purpoſe ; being 
arrefted under this attachment, he appeared in the cuſtody of 
the tipſtaff, and Mr. Orm/by moved, that he might be diſcharg- 
, ed upon the ground of his being entitled to privilege of Parlia- 
ment ; that the Court were bound toknow he was a member of 
Parliament, and that Sir Richard appearing in Court, and aver- 
ring he was a member was ſufficient, —The Court, viz. Lord 
CARLETON, CROOKSHANK,and Fi vc, J. refuſedthemo- 
„ iion; — rl, becauſe there was not proper and ſufficient evidence 
laid before the Court to ſhew that Sir Richard was entitled to 
privilege :—Secondly, that the attachment was for a breach of 
his duty as a public officer; that no deciſion, either of Parliz 
ment itſelf, or a Court of Law had extended privilegeto ſucha 
caſe, particularly as Parliament was veither fitting, nor was 
there 
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ceiver is put upon his eſtate, and he receives > 


20]. from one of his tenants, ſhall he, I ſay, be 
arreſted in his way to the Houſe of Commons as 


a diſturber of the public peace ?—Will you give 


greater privilege to a member of Parliament 
than to the citizen going to worſhip his God ? 
Look at the caſe of Yilkes, 2 Vils. 151.:he 
was a member of Parliament, and was charged 
with publiſhing an infamous and ſeditious libel 
upon the government ; he was arreſted during 
the time of privilege by a warrant from the Se- 
cretary of State; he was then brought up by 
Hab. Corp.,—obje&ions were made to the arreſt, 
and he was diſcharged, becauſe. not accuſed of 
treaſon, felony, or breach of the peace, and the 
Judge declared that a man could not be held 
to {urety for a libel, and yet nothing could have 


| a greater tendency to a breach of the peace than 


ſuch a libel. I do not ſee upon what principle 
the words breach of the peace ſhould be conſtru- 
ed different in this caſe from that of a member 


of Parliament. To what end is it, that a man 


muſt be arreſted upon the ſeuenth. day? Are there 


not 


there any notification of its meeting for the diſpatch of buſineſs, 
But without deciding this point expreſsly, it was ſufficient 10 


ay, it was doubtful and of great importance, therefore not fit 


to be determined upon Motions 


againſt 
HALLIDAY 


OWE 


300 Cales in Parliament. 


1991 not fix days for the purpoſe? 1 Ah. 55, EA 
—— parte Whitchurch, an application was made to 
yy Lord HaRDWICKE to diſcharge a perſon arreſt. 
Hatuwar ed for a contempt: though the contempt was 
clear and undiſputed, yet it was not contend. 
ed that he could be arreſted upon the Lord's 
Day. But to hold him in cuſtody, the Chan. 
cellor had recourſe to another reaſon, which was 
that every man may ſurrender himſelf, though 
he could not be arreſted, upon a Sunday; Then 
it was ſaid he had been in cuſtody before, and 
this ſhould be conſidered as an eſcape : the 
ſtat. of 8 Ann, c. 7. allows an arreſt in all caſe 
upon an eſcape, even upon Sunday. But the 
exception in the ſtat. Wil. 3. ſhould not be ex- 
tended beyond the words of it. If there be 
room for conſtruction, it muſt be to promote 
the end of the law : the exception can only be 
extended to ſuch perſons as diſturb civil ſociety 
with an actua! not a conſftructive breach of the 
Peace. 


Lord CLONMELL. From the caſe of Lee v. 
Ganſell, Cowp. 7. it appears that a man may be 
| detained, although illegally arreſted. 


Mr. Attorney General, We argue this queſi- 
on upon the principles of law, and we wiſh to 
have it decided by this Houſe, without being 
driven to our àction, or Hab. Corp. Your w—_ 

8 ips 


— ⏑ . ops 
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ſhips have the Judges of the land to aſſiſt you, 
and you may decide the queſtion without put- 
ting the parties to further expence. Upon an 
action at law there may be a bill of exceptions, 


and we may return to this bar, at the end of a year 


or two to have the ſame queſtion decided, before 
the fame judges, and therefore we hope you will 
not impoſe this difficulty upon us. —What the 
peculiar circumſtances of the caſe are, I know 
not ; but it is not pretended, that he interfered 
violently, but merely that he received the rent 
before the fervice of the order upon the te- 
nants.— Though by the forms of the Court the 
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affidavits may not be read, yet on the part of my 


client we admit them to be read. They are 
tot in our power. 


Note. The affidavits were here called for ; but 
the agent for the reſpondent declined pro- 


ducing them; —after ſome delay, atteſted co- 


pies were brought and read. One of the 
tenants ſwore, he was compelled to pay Crowe 
fuch and fuch fums—others ſaid they were 
obliged to pay, to prevent their cattle from 


being diſtrained. It appeared that the debt 


due was 7000l. and the receiver appointed in 
1788, had only been able to collect 5 ol. 


Lord CHAN cEILTLOR. This ſhews he took 2 


very atttve part, and the Exchequer did right to 


leave 
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leave him to his action, in which ſixpence da. 
mages would be full enough for him under the 
circumſtances of the caſe. | 


Mr. F. Dobbs, for the appellant. This conſtitu- 


tional queſtion between the Court of Excheguer 


and the ſubject is undecided ; it has never re- 
ceived the ſolemn deciſion of any Court. -The 
caſe in 1 Atk. 55. may be relied upon by the 
other ſide; but in that caſe Lord HarDwicke 
felt every doubt upon his mind, and had re- 
courſe to arguments ſubtile and refined. He 
argued that the man was not arre/ted on Sun. 
day, but that he ſurrendered himſelf on that 
day. He takes another diſtinction that the or- 
der of commitment was different from proceſles 
to ſheriffs, for it is, that the party ſhould ſtand 
committed, and that the party is conſidered as a 
priſoner from the time the order is pronounced, 
This is a fiction in argument. His language in 
that caſe was not the. language of the decided 
Lord HARDwICRKE, one of the Judges molt 
reſpected by your Lordſhips for firmneſs and 
integrity, He was rather inclined to think the 


| arreſt for a_contempt upon Sunday was within 


the ſtatute. In 1 Durnf. and Eg, 265, the 


arreſt was ſet aſide, and Mr. Juſtice BULLER 


ſaid, that formerly the practice was, that a man 
ſhould be arreſted upon 40! contempts; but 


that the Courts now make a diſtinction, and 


that 


Sun. 
that 
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) Vid. The Ning, v. Pickerill, 4 Tom Rep. 900. 
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that arreſts can be made upon Sunday only in 
criminal, not in civil cafes; which ſhews that 
in the days of Lord HorT and Lord HARPD- 


wWiekk it was not determined, but it has ſince, 
that an arreſt upon Sunday for a contempt in a 


civil caſe is illegal. (Y) Trace the origin of the 


ſtatute 4 1/8. 25, privilege of Parliament was 
extended to all the members and others attend- 
ing them for ſeven days in the week; privilege 
was allowed to the other ſubjects upon the 7th 
day. In the caſe of the King v. Wilkes, refe- 
rence was made to the caſe of the ſeven Biſhops ; 
what was the language of Lord CamBpen, that 


great and conſtitutional lawyer? That a libel is 


not a breach of the peace, but only fend, to a 
breach of the peace. That which ends to a 
breach of the peace is not a breach of the peace. 
There is but one caſe eſtabliſhing the contrary 
doctrine, that of the ſcven Biſhops, in which 


303 


1791 


CrxowE 


againſt 


HALLIDAY 


caſe Judge Powe, the only honeſt man among 


the Judges who preſided, differed from the reſt, 
and his opinion is law at this day. What is a 
contempt of the Court? W hy it is what at the 


very utmolt tends to a breach of the peace. The 


ſtatute does not comprehend acts, which only 
tend to a breach of the peace, but to thoſe 
which are an actual violation of it. Your Lord- 
ſhips are called _ to interpret an Iriſh act of 
Parliament; 
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1791 Farliameni, without much conſidering the de- 


 —T>. cifions of Engliſh Parliaments or Engliſh Judges. 


Crowe The aft: excepts a breach of the peace; what 
Haturar i that ?—An attack of ſome ſort or other upon 
8 perſon, which is a bailable offence, unleſs a 


confequence attaches, which may endanger life, 


and this offence is triable by jury. If affida. 
vits of the ſtrongeſt nature were made that a 
man was about to intermeddle with the receipt 
of rents after a receiver appointed, would the 
magiſtrate demand ſureties of the peace? 
Would the Lord Chancellor grant a /upplica- 
vit No: They would declare it had nothing 


to ſay to a breach of the peace, and the Lord 


Chief Juſtice would ſay the ſame thing. Sup. 
pole a man bound by recognizance to preſetve 
the peace; if he receive rent againſt an ordet 
of the Court of Exchequer, would his recogni- 
| zatice be forfeited:?—No man will fay it: 
Courts, always inclined to extend their jauril. 
diction, have not yet ventured te extend con- 


tempts to a breach of the peace. But they have 


conjured up phantoms, and ſay it is a confiruce 
tive breach of the peace, which I eontend is 
againſt the liberty of the ſubje&, and no ſuch 
thing is mentioned in the ſtatute. The juriſ- 
diction of the Exchequer relates only to matters 
between the King and his debtors; they have 
no criminal juriſdiction whatſoever, and it is 
contrary to reaſon for them to talk of a con- 
tructive 


Caſes in Parliament. 
ſeuctive breach of the peace in the face of an 
a& of Parliament. What was the queſtion i in 


this caſe Whether one man ſhall receive rent 
or another? The ceuntry has nothing to ſay to 


a ti. But what are the caſes excepted ?— Caſes 
ife, | where the public apprehend danger from vio- 
das lence, treaſon, felony, or breach of the peace. 


it a Theſe are of ſuch moment that every man is con- 
eipt cerned. The common law of E ngland muſt 
the receive every poſſible deference from all men 


at this bar: — It is a chain of principles which 


ing explain an Iriſb act of parliament, having the 


ord - object of the act before you, the time when it 


up. was made, and every circumſtance concerning 


etve it upon your recollection, you will decide upon 


rder the act itſelf, independant of ſome Engliſb deci- 
gni- fons, which have been erroneous; Look at the 


it! _ caſe of the ſeven Biſhops reprobated by Lord 
arif-  CamBDEN :—Look at the caſe of General Mar- 
con- rants, the ſtandard coin of the law for many 
have years, till tried in the time of Wilkes, and found 
;ruc- tio be baſe metal. I throw no iniputation upon 


d is the Court of Exchequer. I pay them all due 
ſuch telpekt; hut I think they have decided upon. 
uril. looſe dicta Friendly to liberty, they will be 


tters happy to correct their error. The adoration of 
have God is à duty which ſhould be enforced by 


it 1s erery legiſlature ; it is a duty profitable to the 


con- | Vor- U. | | N country 
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muſt be attended to. But when you come to 
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country and uſeful to him who obſerves it, To 
mark the Sabbath day with the beneficence of 
the Creator, you ſhould let a man on that day 
partake of pure uncontaminated air, free from 
the gloomy horrors of a dungeon. You vil 
not attend to the foul ſource from whence the 
doctrine in the cafe of the Sever Biſbops flows; 
nor to the wavering irreſolute opinions of Chief 


J. HoLr, and Lord Hakxowicke. If the rule 


had been clear, they never could have wa- 


vered. 


"The Prime Serjeant and Solteiter General at- 


tended as counſel for the reſpondents, but were 


not called upon, and the reaſons annexed to 
the printed caſe, alluded to in the preceding ar. 
gument were as follow: That the order ought 
to be affirmed with extraordinary coſts, it be 
ing a do&rine ſettled and warranted by ſeveral 
decifions of Courts of Equity, that an attach- 
ment for a ſpecial contempt of the nature nov 
in queſtion may be e and Co" ex- 
Ee on a _ 


Lord Chancxuion.” It does it ſtrike me 
hat your Lordſhips are called upon, in this 
<aſe, to decide the queſtion which has been 
preſſed at the bar upon the conſtruction of the 


ſtatute, for the better obſervation of the Lord" 


Fi | Day: 


MVSEVM 
TBRITANNICVM 
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Day. If it were neceſſary to determine that queſ. 


tion, I ſhould hope that your Lordſhips would, 


in the firſt inſtance, take the opinion of the 
Judges upon it. If this be a caſe within the 


proviſions of the ſtatute, there cannot be a 
doubt, that the Court of Exchequer might have 
interpoſed, in a ſummary way, and have order- 


ed the appellant to de diſcharged. But in my 


judgment, it is equally clear, that they were not 
bound, ex debito juſtice to relieve the appellant 


by the exerciſe of this ſummary authority: It 


was, in my judgment, a matter clearly within 
the ſound difctetion of that Court, either to dil- 
charge the appellant from the arreſt made upon 
him, ar to leave him to the ordinary retnedy of 
an „addon for falſe inipriſoinent. e 


In this caſe it appears that 2 receiver was ap- 
pointed by the order of the Court of Zxchegirer 
to receive the rents of the appellant's eſtate, 
which ſtands mortgaged to the reſpondents, ſo 
long ago us the year 1988. The receiver has 

been refiſted in every inſtance by the appellant, 


infomuch that he has not been enabled to re- 
edve more than $ool. out of the mortgaged eſ- 


tte, and the debt due to the reſpondents ap- 
pears to be more than yoool. and I am forry to 
fi, that, much to the Ieandal and reproach of 


the FRY in which we live, this ſort of refiſt-" 
1 2 ance 
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ance to the courſe of juſtice is too frequent, 


There are but too many inſtances in which ſimi. 
lar acts of reſiſtance are every day committed 
to the execution of the proceſs, and orders of 


the courts of law and equity in this country; j 


and therefore I do moſt perfectly agree in opi. 
nion with the Barons of the Exchequer, that this 
is not a caſe in which they were called upon, 
in ſound diſcretion, to exerciſe their ſummary 
authority in favour of the appellant. Although 
this were a caſe clearly within the ſtatute, I do 


agree with them, that in this caſe it was perfect. 


right to refer the appellant to the ordinary re- 
medy of an action for falſe impriſonment, in 
which the queſtion which has been made at the 


bar, may be decided upon the conſtruction of 


the ſtatute, and a jury may determine what da- 
mages, (if any) the plaintiff may be entitled 
to recover under the circumſtances of this 


| caſe. 


The orders of the Court of Exchequer have 
been reſiſted by the appellant, for the unwar- 


rantable purpoſe of defrauding! the reſpondents, 


who are his creditors, of their juſt debt, and 


this appeal ſtrikes me to be a mere effort on his 


part to baffle the proceſs of a court of juſtice, 
and to continue the ſyſtem of fraud upon the 
reſpondent which he has already practiſed with 

| | | too 
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too much ſucceſs. If your Lordſhips ſhould 
agree in opinion with me, I truſt you will 


think it right to diſmiſs This appeal * exem- 


plary coſts. 


It was accordingly OrDerED and ADJuDe- 
xo, That the appeal be diſmiſſed, and the order 
therein complained of athrmed. (7) 


(i) In the caſe of leſſee Hawkins v. 1 Hil. 1795, 


the Court of King's Bench diſcharged a man upon motion, 
who had been arreſted upon a Sunday under an attachment 


for non-payment of coſts, the man not having miſcon- 


ducted himſelf, and the proceſs in ſach caſe beingin the na- 
ture of à civil execution merely, from which the party 
makes no application to be diſcharged, nor are interrogatories 


* Exhibited to him : therefore an attachment for non-payment 


of coſts is not conſidered to be upon a ſimilar footing with 


- attachments for other contempts. 
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An under- 
tenant of 
premiſes 
comprized 
in an e 8 
ment fo 
eng | 
- ment of 
rent 
brought 5 
the firſt 
leſſor is not 
barred 
from relief, 
if he files a 
bill in 
equity 
againſt ſuch 
leſſor with- 
in ſix 
months af- 
ter ( xecu- 
tion had, 
and within 
ſaid time 
depoſits in 
ſuch Court 
the whole 
arrear of 
rent aſcer- 
tained to be 
due to ſuch 
leſſor. 


GEORGE BERNEY, Appellant, 


Thomas Berney, and George, 


WILLIAM MOORE, Eſq. 
Reſpond 
Berney, 


March 14th, 1791. 


JAMES MOORE, Eſq. deceaſed, father of 
- the reſpondent William, being ſeized in fee of 


the lands of Drumnagran, in the county of Ca- 
van, containing about 60 acres, by indenture 


of leaſe, bearing date 31ſt October, 1148, de- 


miſed the ſaid lands to the reſpondents: Thomas 
and George Berney, for three lives, at the yearly 
rent of 221. 108. and the reſpondents Thomas 
and Lan, entered _ became ſeized. 


James Moore died in Oct. 17 FY leaving the re- 
ſpondent. William, his eldeft ſon and heir at law, 
who became ſeized of the rent and reverſion 


of ſaid lands.—In 1765, the reſpondents The- 
mas and George Berney divided their farm with 


the privity of the reſpondent William More, 
into two equal parts, and each of them enjoyed 


his own diſtin moiety, and paid a moiety of 


the rent to the rept a nd 
The 
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The reſpondent Thomas Berney being deſirous * 
to make ſome proviſion for the appellant, who 
was his ſon, by an inſtrument in writing, 24th 
Ofober, 1792, demiſed one half of his moiety 
of the lands, containing about 15 acres, unto 
the appetlant, for and during the continuance 
of the original leaſe, at the yearly rent of gl. 
128. 6d. being one half of the reſerved rent to 
which the reſpondent Thomas was ſubje& under 


the partition, and one fourth of the whole rent 


reſerved to the head - landlord. Upon the ap- 
pellant's marriage in November, 1772, this de- 
miſe to him was by articles confirmed by his 
father . in conſideration of a marriage portion, 
and both the inſtrument of demiſe and the 
articles were regiſtered.  _ 


The appellant entered into the poſſeſſion of 


the 15 acres, and in 1977 demiſed them to 


Michael Mr. Enter and Neat T akeny, at the rent 


of 198 por acre, and the appellant, by himſelf 
and his under-tenants, from 1572 till 1482, 


regularly paid one fourth of the reſerved 


rent, 


As of Michaclmas term, 1783, an cjeQtment 


for non-payment of rent was brought in the 


King's Bench by reſpondent William Moore, for 


recovery of the lands of Drumnagran, to which 


the * took defence for his part, and on 


"mw 
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20th March, 1784, exhibited a bill in Chancen 


againſt the reſpondents, charging a combination 
between them to deprive him of his intereſt in 
the lands. In ſupport of this charge. the bill 
ſtated, that the reſpondent Moore applied to ap. 
pellant at the general election in September 1783, 
to vote for a particular candidate; the appel. 
lant refuſed to comply with this requeſt, and 
thereupon the reſpondent Moore expreſſed the 
greateſt reſentment againſt him, declared he 


' would be revenged, and would evi& him from 
the lands, to prevent his ever voting from that 


eſtate again. To carry this intention into exe. 
cution, he formed a ſcheme with the reſpon. 
dents Thomas and George, by which they agreed 


to ſuffer an arrear of. rent to accrue due, to 


give Moore an opportunity of bringing an ejed- 
ment, and the reſpondents Thomas and George 


were not to take defence, but as an inducement 


to join in this combination, they were to enjoy 


their lands at the ſame rent, and. for the ſame 


term as they would have done, if not evicted: 


As evidence of this ſcheme, the bill further 


| Rated, that upon being ſerved with the ſum- 


mons in. ejedtment, appellant applied to reſpon- 
dents Thomas and George, to prepare their pro- 


. portions of the rent, for that he would be ready 
with his fourth part; thereupon they informed 
him, they dare not pay it, as they would there- 


by irritate Mr. "_ * they ſaid, had 
„ . pledged 


ery 
tion 
ſt in 
bill 
o ap- 
783, 
ppel. 
and 
| the 
d he 
from 
that 
exe. 
ſpon- 
zreed 
e, to 
ejed⸗ 
reorge 
ment 
enjoy 
lame 
Qed ; 
rther 
ſum- 
ſpon 
pro- 
ready 
rmed 
here- 

had 
:dged 
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pledged his honor to them, that they ſhould not 
in any event ſuffer by the ejectment.— Appellant 


then applied to the reſpondent Milliam to accept 
of his proportion of the rent, which he refuſed 
to accept, unleſs the whole rent due out of the 
whole land was paid; he alſo refuſed to in- 
form appellant how much rent he claimed out of 


the whole land :—On the 1ſt of February, 1984, 


appellant diſtrained his tenants to raiſe money 


and repaired to Dublin for advice; but on his 
return he found that the reſpondents Thomas and 
George had on the gth of February, 1784, ap- 


pointed the appellant's tenants to meet them at 


the houſe of reſpondent William, and there pre- 
vailed on them to paſs their notes to reſpondent 
Thomas, for the ſum of 81. 8s. being the rent 


which the appellant owed to the reſpondent 


Thomas, for his part of the lands to the 1ſt of 


November, 1783; a receipt was given for that 


ſum, and the notes was drawn by Thomas Reilly, 
the known agent of the reſpondent Z/i#iam, 
and were delivered to him by the reſpondents 
Thomas and George. — After ſtating theſe facts, 


the bill prayed an injunction againſt the reſpon- 


dent William's proceeding at law, that the ap- 


pellant might have credit for the amount of the 
promiſſory, notes depoſited with the agent of the 


reſpondent William, and for an account againſt 


the r eſpondents Thomas and George. 


. & 
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On the 27th of March, 1784, the reſpondent 
Witham anſwered the bill, and admitted the fe. 
veral charges, but ſaid he could not aſcertain 


the preciſe rent due when the appellant applied 
to him, not having the book in which he kept 
the account of his rents, that there were ſeveral 
additional rents, on account of breaches of co- 


venant in the leaſe of 1748; that there was due 


on iſt November, 1783, out of the lands one 


year and a half's rent amounting to 331. 15s. 9d. 
beſides the additional rents for breaches of co- 
papal | 


e 00 of June, 1784, the reſpondents 


Thomas and George anſwered the bill, admitting 
the demiſe of one-fourth part to the appellant, 


and that they declined taking defence to the 


e leſt it en irritate Mr. Moore. 


"The * was i down for tra at 
Cavan Lent- aſſizes, 1784, and there the appel. 
lant gave a conſent for judgment, and in Eaſter 


term 1784, the appellant moved the Court ot 


Chancery for an injunction upon equity con- 
feſſed in the anſwer of reſpondent, lion 
Moore, which motion was refuſed, and an affi 
davit of Thomas Reilly, was filed in the King's 
Bench 24th May, 1184, ſtating that gg1- 158. 9d. 
was owing to the reſpondent William, beſides 
* additional rents for breaches of covenant: 

a wit 


Cafes in Parliament. 
2 writ of Habere iſſued, by virtue whereof the 


7 reſpondent. #i/ligm was, on the 24th of June, 
WOT s. 

= On the 20th of December, 1184, the appellant 
10 amended bis bill, praying that the original leaſe 
Wi and the profit rent accruing therefrom, {hould 
due be handed over to the appellant, in order to be 
. a ſecurity to him to indemnify him for any ſum 
. ol of money he ſhould pay to the reſpondent William, 
Ta on account of the rent and coſts (due by reſpan- 


dents Thomas and George to reſpondent William) 
and that the lands ſhould be ſet, and a receiver ap- 


dents yointed,—On., the 2.d of December, 1784, the 

tring appellant preferred a petition. to the Court of 
lant, Chancery, and thereupon obtained an order for 
o the bberty to lodge in the bank the rent which was 
BEN ſworn to be due to the reſpondent William out 


of the lands for the 1ſt of November, 1783, and 


or at it was made part of the order that the appel- - 


appel- lant hould have an injunction againſt the reſ- 


Eaſter pondent Wii liam's proceedings at law againſt him, 
ant of and that the part of the lands in the poſſeſſion 


con. © the other reſpondents ſhould be ſet and a re- 7 


ceiver appointed, unleſs cauſe ſhould be ſhewn 
to the contrary.—On the 23d of December, 
1584, the appellant lodged in the bank the 
rent aſcertained. to be due for iſt November, 
| 1583, and the taxed colts of the cauſe in eject- 


On 


| —_— making together the ſum of Jol. 88. zd. 
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On the 1ſt of March, 1585, cauſe was ſhewn 
againſt. thoſe parts of the order 22d December, 
1784, which were conditional: —the cauſe 
ſhewn by reſpondent William was allowed; — 
the reſpondents Thomas and George offered. to 


pay their reſpective proportions of the rent due, 
upon which it was referred to the Maſter to af. 


certain the ſame, and when aſcertained and 
depoſited, their. cauſe to be allowed. — The 


Maſter reported that the proportions payable by 


the reſpondents Thomas and George, of the ar. 


_ rears of rent to and for the 1ſt of May, 1784, 
amounted to a ſum of 33. 158. 10:d., which 


ſum they accordingly on the 26th 80 May, 178 55 
lodgedi in the dank. 


The 3 on ae aoth of = IR 1786, 
further amended his bill, by charging that in 
purſuance of the order of 22d December, 1784, 
he had within the fix-months, from the time of 


_ executing the Habere, lodged in the bank all the 


rent ſworn to be due on the part of the reſpon- 


dent Moore, and all the coſts claimed by him; 


that the cauſe of the reſpondents Thomas and 


George was entirely conducted by, and at the ex- 


pence of, the reſpondent William, and praying 
that reſpondent William might account for the 
profits of the lands, over and above the rent re- 


ſierved upon the original leaſe, ſince he got the 
pn under the Habere, that the appellant 


might 


FE 
BSE. | 
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might be decreed to the poſſeſſion of the whole 1791 
land, until by the profits he ſhould be reim- - 


— — —— — — a es —— 2 — 


uſe burſed the whole ſum advanced by him, and 3 
3 that from thence the ſame might be decreed ac- Moozz. 
| to cording to the reſpective rights of the parties. 
ue, | x Y . 
al. The reſpondent. William anſwered theſe 
and WY ;mended bills, admitting that the appellant 
The had depoſited the rent aſcertained to be due by 
by the King's Bench, and the coſts, but he inſiſted 
Ls that a year's rent had ſince accrued due, and 
7845 that appellant not having depoſited ſuch rent, 
ra * title was barred and forecloſed. | 
Iſſue deing joined, en were examined 

on both ſides, and the cauſe came on to be 
786 beard upon pleadings and proofs on the 7th of 
i . Juh, 1789, when the Lord Chancellor diſmiſ- 
j br {ed the bill with coſts :—On the gth of Februg- 


T the ry, 1790, the cauſe was reheard, when = for- 
| mer HEN was affirmed wal full colts.” * 


pon · | 

*. Ide appeal was 3 to ed thoſe 4. J. Toler. 
5 BE crees. Firſti. For that under the ſtatutes that bg. 
unn give the ejectment for non-payment of rent, all 

nag perſons that have an intereſt in the premiſes, 

Wy are relievable.on the condition therein mention. 

Lhe ed, and for that the ſituation of an under-tenant 

elan has a peculiar claim to the aid of a Court of 

might Equity, if it ſhall appear that i it has, as in the 


preſent. 


— 
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I791 preſent caſe, not been owing to his default, but be fi 


A to that of the immediate tenant, that the ſuit fot parti 


* redemption has become neceſſary for the pre. wine 


kt. ſervation of the principal leaſe, and for the ob. I der 
taining an account of the arrear claimed, which, Fig 
as in the prefent inſtance, was manifeſtly not wt 
only ſuffered to incur, but the account was re- Ke 
fuſed to be diſcloſed for the avowed purpoſe of ks 
evicting, from motives of reſentment, the inte. Bhs 

reſt of the appellant, who could not have re. 
lief but in a Court of Equity, and againſt whom "Ay 
the ſcheme is confeſſed to have been formed, M ©" 

for his having preſumed to vote againſt the de- 


fire of the reſpondent Moore. 


Secondly. That the combination and fraud 
of the reſpondent Moore and Berney, are evi- 
dent not only from the admiſfion of the ſeveral 
reſpondents, but from the caſes of the ſeveral 
reſpondents having been conducted through the 
whole of the cauſe, at the expence of, and by 
the agent of the principal reſpondent Moore, 

. who had the other Ng aaa under his con- 


trol. 
ä Thitdh. For that the reſpondent Move | 
reſted his defence upon appellant's not having 
paid into Court fo much as he ought to have 
done, in order to prevent his title from being 
barred, which ant ſubmits cannot 
| be 


— 
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wp WH particular ; that the ſum in arrear be aſcer- 
8 tained, as therein preſcribed, which ſum ſo 
te. aſcertained, with full coſts, is all that is made 
55 neceſſary by the ſtatute to be depoſited, in or- 
ch, der to prevent the intereſt from being barred 
Y and forecloſed, and it is admitted by the reſ- 
re. pondent Moore, that the appellant did depoſit 
* of Wi that ſum, and the full coſts within fix months 
nte- after the execution of the Habere, which ap- 
95 peared alſo at the hearing, from the order and 
20 certificate of the ſum depoſited. 

de- Fourthly, For that the refuſal of relief in this 

cauſe, would ſhake the property of a very nu- 

merous claſs of inhabitants of this kingdom, by 
raed whom large tracts of land are held by perſons 
_”_— deriving utider and holding fmall proportions 
veral from immediate leſſees entitled to leaſes of lives 
veral renewable for ever, the greateſt part of whick 
h the ue in the poſſeſſion of under-tenants, whoſe 
d by tight might be defeated by colluſion between 
Hoore, the head landlord, and the immediate tenants, 
1 if ſach under. tenants had not a right to reſort 
. to a Court of Equity for an account of what is 
. due for the head rent, and to redeem the ori- 
aving pau. 21 

have Efibh. That the . ent 7. homas, hav- 
a: | n his anſwer admitted his having taken the 


notes 
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notes of the appellant s under-tenants, and hay. 
ing declated that he was ready to give credit 


for the contents of the notes, and to come to a 
fair account with the appellant, the Court ought 


to have decreed an Account to be taken between 


them. ; 


On the part of the reſpondents, it was aſſert- 
ed, that the decrees ought to be affirmed with 
extraordinary coſts, becauſe neither the appel. 


lant's original bill, nor the amendment thereof 


made on the file on the 20th of December, 1784, 
ſhould be conſidered as a bill filed within the 
true intent and meaning of the act of Parlia- 
ment made in this kingdom, in the fourth year 
of the reign of King George the iſt, for the pur. 
poſe of redeeming the leaſe of the 31ſt of Oc- 
tober, 1948, from the proceedings under the 


ejectment. 8 


And becauſe the rent due to the reſpondent 


William Moore, on the foot of the original leaſe 


at the time of the execution of the Habere, 
which, with the taxed coſts of the ejectment, 
amount to a ſum of 811. 138. 82d. was not paid, 


or tendered to the reſpondent William Moore, 


or depoſited in the bank, or in any Court of 
Equity, within ſix months after the execution 


| of the Habere, as preſcribed by the act of Par- 


liament, 


withir 
withir 
hole 
ſuch | 

Voz 
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liamerit, and becauſe the original leaſe is there- 
fote to e and purpoſes evicted. 


And 1110 ws it would be a great hard- 


der leaſes, or other agreements, which theit 
tenants ſhould think proper to make; or if the 
laridlords were to be prevented thereby from 
reſorting to any part of the lands demiſed for 
their rent, or if they were obliged to reſort 
do each under-tenant for his proportion of the 
dent payable under the original leaſe, which is 


the docttine advanced on behalf of the appetlant 
in this caſe. 


| | After hearing n on the 4th of March, 


1791, the following queſtions were put to the 
Judges 1— | 
adent | i. Whether an under tenant of the whole, 
leaſe or a part of the premiſſes comprized in an 


7 
—— t. 


ſhip and inconvenience to landlords in general, $ 
if they were to be affected by any diviſions un- 


Queſtions 
to the 
udges." . 
* 431. 


abere, eſectment brought by the firſt leſſor for non- 


payment of rent, upon which judgment has 
been obtained, and execution had, who files a 


bill in a Court of Equity againſt ſuch leſſor, 


vithin the faid time depoſits in ſuch Court the 
. Vhole arrear of rent aſcertained to be due to 


Vol. II. TE | the 


luch leſſor, together with full coſts, is, upon 


within fix months after ſuch execution, and alſo 
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the expiration of the ſaid in -months, barred 


and forecloſed from all relief or remedy in law, 
or equity ? 


2. If he is intitled to relief, is it neceſſary 


that any new leaſe ſhould be executed by the 
firſt leflor ? 


3- Whether the ſtatutes giving to landlords 
the remedy by ejectment for non-payment of 
rent, or any and which of them are mandatory 
on a Court of Equity, to ſet up an immediate 
leaſe, which had been evicted under the faid 
ſtatutes, upon a bill filed, and the rent and 
coſts depoſited within fix months after the ba. 
bere executed, by an under-tenant claiming one 
fourth part of the lands demiſed, and againſt 


the conſent of the immediate leſſee? 


4. Whether the following proviſo in the fla 
tute, 11 Ap. c. 2. If ſuch leſſee or leſſees, his 


< or their executors, adminiſtrators and aſſigns, 
„ ſhall upon a bill filed by them be relieved in 

<* equity, he and they ſhall hold and enjoy the 
+ demiſed lands according to the leaſe thereof 
* made, without any new leaſe to be made 
e thereof to him or them,” will ſubje& ſuck 
leflee to the ſeveral covenants in the leaſe, if it 


mall be ſo ſet up againſt his conſent ? 


g. Wheiher 
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4 Whether an under-tenant of a part of the 
lands demiſed ſubje& to the payment of rent to 
the immediate leſſee, is in the eye of the law an 
aſſignee of ſuch immediate leſſee? 


6. Whether an under-tenant is bound by 


any of the covenants contained i in the original 


leaſe ! 2 _ - 


7, Whether a plaintiff claiming title under a 


deed not ſtated particularly by him, and not 
particularly and explicitly admitted by the de- 


fendant, can be intitled to a judgment or de- 


cree founded upon ſuch deed againſt ſuch de- 


- fendant, without Modecing:t and abi ſuch 


deed ? | 

This day the Lord Chancellor acquainted the 
Houſe, that the Judges differed in their opi- 
nions, whereupon it was ordered that they do 
deliver their opinions fun, — 


Mr. Juſtice BzxN RTT was heard and deliver- 
ed his opinion upon the firſt, ſecond, third, 
afth, ſixth, and ſeventh queſtions in the nega- 


tive, —Upon the fourth queſtion he delivered 


his opinion in the airmative. 


Mr. Juſtice CROOKSHANK. In anſwer to the 


ir auction I am of opinion, that an under- 
{we OM * tenant 


— 
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_ tenant is not barred, either at law or in equity, 


of any remedy he might have againſt his imme- 
diate leffor for compenſation in damages for 
the eviction of his leaſe :—That as againſt the 
original landlord, he is barred of all remedy at 
les, except by. writ of error; and that in 
equity his filing a bill and depoſiting the rent, 
within ſix months will not, of itſelf, intitle him 
to relief, but that his caſe may be ſuch as upon 
the whole a Court of Equity ought to give it 
to him. 


* 

This anſwer comes very near the general 
negative, which ſome of my brethren have 
agreed. to give to this queſtion; yet, as an 
unqualified negative leaves room to infer, 


that the under-tenant not being barred of 


relief, is therefore intitled to it, and this not 
being my opinion, but that he may or may not 
be intitled to relief according to the merits of 
his caſe, I thought it neceſſary to qualify my 
negative in the manner rl have, 


3 ground this opinion upon the following 
reaſons: There can be no doubt, but that be- 
fore the preſent ſtatutes between landlord and 
tenant, an equity exiſted in favour of the ſub- 
tenant, under which he was relieved, when his 
caſe was proper for it, and there can be as 


little doubt that the ſame equity exiſts at this 


day, 


\ 
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day, but in my mind, it never was a part of that 


equity, that merely as an under-tenant, however 
ſtrong the merits of the caſe might be againſt 


him, he was, in all events, intitled to be relieved. 
If I am right in this, he muſt reſt at this day upon 


the old equity, becauſe the ſtatutes in my ap- 


prehenſion give no new equity to the under- 


tenant: On the contrary, they abridge the old 
by limiting the time, within which he muſt 
avail himſelf of it, and ſuper- adding the terms 
of depoſiting the rent and coſts, which he was 
not bound to do before, but without which he 
cannot now have any relief; and your Lordfhips 
will find, that the Legiſlature ſo far from ima- 
gining, that the tenant, though he ſhould com- 


ply with theſe terms, was in all events, intitled 
to relief, that when the ſtatute of Anne (the 


leading act, and on which the others are 
grounded) comes to provide for the event of re- 


lief being given, ſo far from ſpeaking of it as 


a matter certain, the language is, „if ſuch 


* leflee, his executors, adminiſtrators and aſ- 
ſigns, ſhall upon fuch bill filed as aforefaid 


« be relieved in equity.” So it muſt be 


with the under-tenant, ſuppoſing him to be 


comprehended within the ſtatute; for it can- 
not be conceived, the Legiſlature intended, that 
an under -tenant, merely on depoſiting the ar- 
rear of rent due to his landlord and the coſts, 


ſhould be intitled to redeem, however fraudu- 


lent 
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lent his caſe might be, however unjuſt and inf. 
quitous upon the merits —that the hands of a 
Court of Equity ſhould be tied down, and its 
eyes ſhut againſt every other circumſtance in 
the caſe, and obliged to make a decree againſt 
all principles of juſtice, would be an inſtance 
not to be equalled. And therefore whether 
the under-tenant be or be not within theſe a&s, 
he muſt come into a Court of Equity, if he 


expects relief there, with the ſame clean hands, 
that wy other ſuitor en | 


Under this pe en do not feel myſelt 


called upon by the preſent queſtion to give any 
opinion, whether the under-tenant be or be not 
comprehended in thoſe ſtatutes, it is enough to 
fay, that though he does comply-with the terms 
of the act, he may notwithſtanding have ſuch 


2 caſe, as a Court of Oy n not ta relieve 


him i 71 


Io the ſecond 8 I am of opinion, if 
the under-tenant is relieved by the leaſe of the 


immediate tenant being ſet up, that no new 
leaſe is n 


Becauſe if the under-tenant is relieved, it 
can only be upon the terms that the leſſee him- 
ſelf would, and that is provided for by the ſta- 


tute 
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tute expreſsly ſaying that he ſhall hold without 179 


\ 1 ' — 


anew leaſe, 


Jo the hits Tam of opinion, if 
the leaſe is ſet up, that the tenant ſtands as he 
did before ſubject to the covenants. 


Becauſe in my apprehenſion there cannot be 


a partial redemption of the leaſe ; it muſt be 


either of the whole, or of no part; and there- 
fore when the leaſe itſelf is ſet up, ſo muſt the 
covenants contained 1 in it. 


[gion the fifth, oY 7 ſeventh. queſtion 
lun of opinion in the negative, 


Mr. Baron Maron delivered his opinion up- 
on the firſt queſtion, that the under-tenant was 
not barred in a Court of Equity pon the 
ſecond queſtion he delivered his opinion in the 


negative Upon the third queſtion, he deliver - 


ed his opinion in the negative, for a Court of 


Equity is not miniſterial, it proceeds on eſta- 
bliſhed rules of equity and juſtice; ſuch an 


idea is derogatory to the dignity and wiſdom of 


2 Court of Equity: — Upon the fourth queſtion 


. 
. 


BEAXN IT. 
again Es 


Mook x; 


he delivered his opinion in the affirmative z his 


_ conſent was once given, and he ſhall not avail 
' himſelf of his own wrong by withdrawing that 
conſent :—Upon 5 fifth, ſixth, and ſeventh 


queſtions 


i ; 
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1791 queſtions, he delivered his einzog. in the New 


a 


. againſt. 
Mont 


gative. 


Mr. Baron HAM 1LToN delivered his opinion 


upon the firſt queſtion, that the under-tenant is 


barred at law, but intitled to relief in equity.— 


Upon the ſecond, third, fifth, ſixth, and ſeventh 


queſtions delivered his opinion in the negative: 
Wand upon the fourth queſtion ene his 


opinion in the LL a . 


Mr. Baron e 3 hiſs opinion upon 
the firſt queſtion, that an under-tenant is not 
within any of the proviſions contained in the 
ſtatutes giving to landlords the remedy by eject- 


ment for non- payment of rent, and will there- 


fore be barred at law and in equity, though he 
files a bill in a Court of Equity againſt the leſſor, 
and depoſits the, whole arrear of rent, with full 
coſts, in fix months after execution had, unleſs 
by ſuch bill he can lay before the Court ſuch 
other equitable circumſtances as would intitle 
him to relief if thoſe laws had not been made. 
Upon the ſecond queſtion, he was of opi- 
ion, Thar if an- under-tenant {hall obtain; relief 
in equity, be will remain as before eviction, not 
ſubject at law to any of the covenants contained 
in the original leaſe; in order to ſubject ſuch 
an under-tenant at law to the payment of rent 
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and performance of covenants to the firſt leſſor, 
the whole term muſt be aſſigned, or a new teafe 
executed to him by the firſt leſſor; but as be- 
tween the firſt leſſor, and his imme diate leſſee, 
it will not be neceffary to execute a new leaſe, 


in caſe ſuch under. tenant ſhould: be intitled to 


relief. — And upon the third, fourth, fifth, fixth 
and ſeventh queſtions, delivered his ri in 
the ür | 


0 Mr. Fuftice Hen Adlivered his opinion upon 
the firſt queſtion, That the anſwer depends upon 
the conſideration, whether under-tenants are 
comptehended under the general words, intent, 
and meaning of the acts i An. c. 2. and 4 Geo, 
1. c. 5. and he coneeives they clearly are, and 
that the intereſt of an under-tenant is derived 
out of the original leaſe; the exiſtence of his 
intereſt depends on the exiſtence and continu- 


ance of the original leaſe; if the original leaſe 
ſhould 5 defeated, the intereſt of the underte- 


nant d 


sof courſe: Beſides, under theſe general 


words, and all other perſon or perſons claiming 


or deriving under the faid leaſe, it is clear the 


Legiſlature had in contemplation a ſet of perſons 
diſtin& and different from the leſſees and their 


aflignees; if fo, to whom can the words with ſo 


much propriety be applied, or be preſumed to 
- comprehend, 
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1591 comprehend, as the under-tenants of theſe leſſees, fubj 


bis opinion, that the proviſo therein ſtated will 
| ſubject 


wor their aſſignees? He therefore is of opinion, as th: 
_ . . 
that an under-tenant upon his depoſiting the his! 
rent and coſts, and filing a bill within the ſix conf 
months, upon the neglect or default of the im- nece 
mediate leſſee, will be intitled to the ſame relief 28 {0 
that the immediate leſſee would have been, had mig} 
he performed the ſame conditions; and upon his to ot 
default, conceives the intention of the legiſlature terfu 
was to ſubſtitute the under-tenant in the place the c 
of the leſſee to give him the means and oppor. fxth 
tunity of preſerving that leaſe on which their bare 
reſpeQive intereſts depended, by depoſiting the miſec 
rents and coſts and filing a bill within the fix imm 
months. — Upon the ſecond queſtion delivered an af 
his opinion, that if the under-tenant is entitled an ui 
to relief, it is not neceſſary that any new leaſe cont? 
ſhould be executed by the firſt leſſor, for upon any f 
that event the original leaſe will be re-eſtabliſh- ing b 
ed to every intent, and purpoſe.— Upon the unde! 
third queſtion, he did not think that any of the them 
ſtatutes which gave the remedy by ejectment for his 0} 
non-payment of rent are mandatory on a Court der a 
of Equity to ſet up an immediate leaſe upon the not p 
circumſtances ſtated, but is left at full liberty defen 
to exerciſe its judgment and diſcretion upon the decre 
merits. and circumſtances of each particular fenda 
; caſe. — Upon the fourth queſtion he delivered deed, 
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ſubject ſuch leſſee, and under ſuch circumſtances 
as therein alſo ſtated to the ſeveral covenants in 


his leaſe, though it ſhould be ſet up againſt his 


conſent, as his withholding his conſent would 
neceflarily be conſidered in a Court of Equity 


as ſo ſtrong a circumſtance of fraud and which 


might in its conſequences be ſo highly injurious 
to others, that it never would, under ſuch a ſub- 
terfuge, permit him to exempt himſelf from 
the covenants in his leaſe. —Upon the fifth and 
fixth queſtions, delivered his opinion, That a 
bare under-tenaut of a part of the lands de- 
miſed, ſubject to the payment of rent to the 
immediate leſſee, is not, in the eye of the law, 
an aſſignee of ſuch immediate leſſee; nor is ſuch 
an under-tenant bound by any of the covenants 


contained in the original leaſe, as there is not 


any ſuch privity of contract, or eſtate ſubſiſt- 
ing between the original leſſee, and ſuch an 
under-tenant, as ſhould make him liable to 
mem. Upon the ſeventh queſtion, delivered 
his opinion, That a plaintiff claiming title un- 
der a deed not ſtated particularly by him, and 
not particularly and explicitly admitted by the 
defendant, cannot be entitled to a judgment or 
decree founded on ſuch deed againſt ſuch de- 


fendant, without producing and proving ſuch 
deed, 


The 
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1791 The Logp CHIET Baron delivered his opi. 
Baer nion upon the firſt, ſecond, third, fifth, ſixth, 
geit and ſeyenth queſtions in the negative.—Upoy 
Moons. the fourth in the affirmative. 


| 6 Jour.440., It was OR DERRD and ApJuDGED that the ap. 
Decree al- peal be diſmiſſed, and the decrees therein com. 


plained of affirmed. _ 


F. | by The 


OPt- 
xth, 
Jpon 


e ap- 
com- 


The 
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The Right Hon. DAVID LA- 
TOUCHE, John Latouche, f 

and Peter Latouche, Eſqrs. „ Appellants. 
Executors of David La- „ 
touc he, Eſq. deceaſed. ö 


JOHN FITZ-GERALD, Eſq. Reſpondent, 
"_ 23d, 1791. 


70H FITZ- GERALD (commonly called 
the Knight of Glynn) being ſeized in fee of the 
lands of Glyncarbery and other denominations 
in the county of Limerick, executed two bonds, 
with warrants of attorney for confeſſing judg- 
ment thereon, to George Fitz. Gerald of London, 
merchant, one in the penal ſum of 22761. 16s. 
dd. conditioned for the payment of. 1138l. 8s. 


4d. with legaFintereſt; and the other for i 1 381. 88. 


4d, conditioned for the payment of 5691. 48. 2d. 


. 939 
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In this caſe 
Chancery 
refuſed to 


gi ve intereſt 


upon judg- 
ment debts 
beyond the 
amount of 
the penal 
ſums in 

the bonds, 
and that de- 
cree was af- 
firmed, 


with legal intereſt, on days ſince paſt: Upon 
theſe bonds Judgments were entered as of Tri- 


nity term, 1736, in the Court of Excbequer in 


Ireland, 


Fobn Fitz-Gerald, the nt died in 17 375 


without iſſue, leaving Edmond, his eldeſt bro- 


ther, 
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1791 ther and heir at law, Richard and Thomas, hit 
—— younger brothers. Edmond entered and became 


e ſeized, and on the 20th December, 17 5O, in con- an 
Grzary, fideration of the love and affection he had for tie 
Robert Titz. Gerald, and of his being of his blood an 
and family, and of 15, oool. ſecured to be paid his 
to him (without mentioning by whom) convey. det 
ed the eſtate to Robert Fitz-Gerald and his heirs, pal 
This deed was regiſtered the 15th February, ſuc 
1752. On the ſaid 2oth of December, 1750, up 
Edmond executed another deed between him- Ro 
ſelf of the one part and Robert of the other, an 
reciting the former deed, and that the eſtate his 
was ſubject to the debts of Edmond, amounting Ea 
to 15,000l. and to ſeveral debts of John Fiz. pre 
Gerald; then Robert covenanted to pay off mi 
_ thoſe incumbrances, and after the payment mz 
thereof, that he would pay Edmond for life, the eve 
full profits of the lands; and if Edmond ſhould ma 
die, leaving iſſue male, the eſtate ſhould go to ott 
ſuch iſſue, ſubje& to 300l. a year for ever to Ho- ne! 
bert, but if no iſſue male, then- the whole to ſor 
Robert, ſubje& to 100]. a year for life to Thomas, he! 
ihe brother of Edmond. 5 
a 
On the 16th of 3 1952, Edmond, Ge 
Richard, and Thomas entered into another deed the 
with Robert and John Fitzmaurice, whereby after the 
reciting that Robert was in treaty to intermarr) the 
| | with du 


his 
ame 
con- 
J for 
lood 
paid 
wey⸗ 
leirs. 


vary, 


7.50, 
him- 
ther, 
ſtate 
nting 
Fitz. 
y off 
ment 
, the 
z0uld 


80 to 


o Ro- 
le to 
Ona, , 


mond, 


deed 


after 
narry 
with 


Caſes in Parliament. 


with Catherine, the ſiſter of Edmond, Richard, 
and Thomas, they conveyed the lands to Robert 
and his heirs, upon truſt, to pay certain annui- 
ties thereout to the grantors and their iſſue male, 
and ſubject thereto upon truſt, that Robert and 
his heirs ſnould, by the rents and profits, or by 


demiſe, ſale, or mortgage of the eſtate, or any 
part thereof, raiſe money ſufficient to ſatisfy all 


ſuch juſt debts as were then a charge or lien 
upon the eſtate, and after payment thereof to 


Robert for life, remainder to Edmond for life, 


and after his death, to John Fitzmaurice and 
his heirs, until the birth of a ſon, if the ſaid 
Edmond ſhould leave his wife enſient of one, to 


preſerve contingent remainders thereinafter li- 


mited from being defeated or deſtroyed; re- 
mainder after Edmond's death to the firſt and 
every other ſon in tail-male ; remainder in like 
manner to Richard for life, and' his firſt and 
other ſons in tail- male; remainder in like man- 


ner to Thomas for life, and to his firſt and other 
ſons in tail-male ; remainder to Robert's right 


heirs, This deed was alſo ot TR 


On the 18th of O ler, 1754, George Fitz- 
Gerald, in conſideration of 21 251, 118. due on 
the firſt, and 1024]. 118. due on the ſecond of 
the judgments, aſſigned them to David Latoucbe, 
the appellant's teſtator, and the deeds were 
duly regiſtered and enrolled. © / 
5 Fo ©, Robert 
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- Rabere Fitz-Gerald entered under the deed of 
truſt, but being obſtructed in the receipt of the 
rents, by the brothers, he filed a bill to have 
the truits of the deed carried into execution, 
and an injunction againſt the brothers inter. 
medling with the rents. Richard and Thomas 


anſwered the bill, controverting the propriety 


of Robert's conduct in the execution of the 


. . 


925 8 
David Lateuche, in 1755, iſſued a ſcire facias 
to revive the judgments aſſigned to him againſt * 
the heir and ter-tenants of John Hitz Gerald, 
and no plea being put in, the judgments were 


duly revived; writs of elegit were iſſued on the 


28th of June, 1755, and inquiſitions were held 


thereon, 11th October, 1755, whereby Jobs 


was found to be ſeized of the lands at the time 
of acknowledging the judgments, and the legal 
poſſeſſion of the entire lands was given by the 


fheriff to D. Latouche, the inquiſitions having 
deen held upon elegi/s on two judgments ob- 


tained in one and the ſame term, and 1 in one 
and the ſame Court. 


Iu 1736, ne for the been * were 
Me by D. Latouche, founded upon the ele- 
gits, and inquiſitions, upon which ejectments 
judgments were obtained, and writs. of poſſeſ. 
ſion iſſued, to prevent the execution of which 

. I 


*Y 
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it was propoſed by the brothers, that Arthur 
Vincent ſhould be appointed receiver in the 
cauſe inſtituted by Robert Fitz-Gerald, and that 
ſuch receiver ſhould pay to D. Latouche out of 
the rents an annual ſum of 650l. until the 


whole of his demand ſhould be ſatisfied ; this 


propoſal was agreed to, and à conſent accord- 


ing thereto, was made a rule of Court. But 


no part of the money being paid, D. Latouche 
filed a bill in Chancery, 14th December, 1761, 


which was amended 13th December, 1762, 


charging that Edmond, Richard, and Thomas 
 Fitz-Gerald obſtructed the receiver by force, 
having raifed a mob for the purpoſe, in conſe- 


quence of which the. writs of poſſeſſion were re- 
newed, by virtue of which D. Latouche was on 
27th October, 1758, put into poſſeſſion, 'but was 


obſtructed by the brothers and a. numerous and 
deſperate mob, who repulſed the agents and 


bailiffs of D. Latouche, and poſted upon the 

chapels and other public places upon the lands, 
notices in writing, forbidding the payment of 
any rent to D. Latouche, or thoſe employed by | 


him: — The bill further ſtated, that Fohn Fitz- 
Gerald, the conuſor of the judgments, had made 


a will, whereby he charged and incumbered 
the lands with the payment of his debts, and 


lubje& thereto deviſed the eſtate to Edmond, 
Richard, and Thomas reſpectively, for life, re- 
mainder to the firſt and other ſons i in tail-male, 
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with remainders over ;—that this will was con. 


cealed, ſuppreſſed, or deſtroyed, with a view 
to injure the creditors; it then prayed an ac. 


count and ſale of a competent part of the eſtate 
to pay the demand of D. Latouche, and that all 


the creditors might be at liberty to claim be- 
fore the Maſter. 


Edmund Fitz-Gerald never anſwered the bill, 
having ſtood out proceſs to a ſequeſtration; but 
Richard and Thomas anſwered, and thereby ad- 
mitted the judgments and proceedings, and the 
will as to the limitations ſtated, but denied it 
contained any proviſion for the payment of 
debts; they alleged that the will was loſt or 
miſlaid many years; that Robert Fitz-Gerald 
had received the rents under the truſt deed, 
without rendering any account, and admitted 
they refuſed to let D. Latouche receive any of 
the rents. 


Edmond died in 1765, without iſſue, where- 


| upon Richard, his next brother, entered. —1flue 


was joined in the cauſe, and witneſſes examined 
in 1766,—An amended bill was filed in 1168, 


upon a matter of account, which Richard an- 


ſwered on 27th February, 1970 :;—Thomas, and 
his ſon Jobn, now the reſpondent, then a minor, 
put in an anſwer, ſtating the limitations of the 
will, not for life to Nay and Thomas as be- 

fore 
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fore ſtated, but to them in tail - male. Iſſue was 
joined upon this bill, and witneſſes examined as 
to an account. Richard Fitz-Gerald died in 
1780, inteſtate, leaving two daughters, Ara- 
bella and Mary, againſt whom the cauſe was re- 
vired.—In 1784, D. Latoucbe died, leaving the 


appellants his executors; and in 1785, Tomas 


Ntz- Gerald died inteſtate, leaving John, the reſ- 
. pondent, his only ſon. The cauſe was duly re- 


vived, and witneſſes examined, but no proof 


whatſoever was offered on either fide as to the 
will of Jn | 

' On the 9th of Mi 1786, the cauſe came 
to an hearing upon pleadings and proofs, and a 


decree was pronounced, whereby it was referred 


to the Maſter to take an account of what was 


due to the plaintiffs for principal, intereſt, and 


coſts, upon-the foot of the judgments, and to 
take an account of all other the debts affecting 


the eſtates of John. —Purſuant to this decree, 


the Maſter made his report, 7th March, 1788, 
and thereby reported, that there was due to the 


plaintiffs for principal, intereſt, and coſts, on 


the foot of the bond for 1138. 88. 4d. to and 


for the 2oth of November, 1787, the ſum of 


4690l. 28. 8 d. and on the foot of bond for 
5691. 48. ad. to and for the ſame day, a ſum of 


23661, 188. 53d. making togetier the "_ of 


70471. 18. 2d. 
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The reſpondent took three exceptions to this 
report, and by the third (which is the only ma- 
terial one upon this appeal) he inſiſted, that the 
Maſter in computing the ſums' due for interelt 
to the plaintiffs, on the foot of the judgments, 
ought not to have reported a greater ſum than 
would, together with the reſpective principal 
ſums, amount to the penalties for which the 


judgments had been reſpectively obtained, and 
that to warrant the Maſter in carrying the in- 
tereſt beyond the penalties, ſpecial directions 
| were neceflary, which by the decree, or order 


of the 19th of May, 1786, were not given, and 
that there were not any ſpecial circumſtances in 
the caſe, to warrant the report. 


On the 24th of July, 1789, the cauſe came 


to be heard on the report, exceptions, and me- 
rits, when the Court was pleaſed to allow the 


third exception; and it was ordered that the 


matter of the former decree ſhould go back to 
the Maſter; and that he ſhould take an account 


of the real and perſonal fortune and eſtates of 
Thomas Titz. Gerald, the grandfather, and John 
Fitz- Gerald, the uncle of the reſpondent, where- 
of they were reſpectively ſeized, poſſeſſed, or 
intitled to, at the time of their deaths, into 
whoſe hands the ſame came, and how diſpoſed 


of —The appellants petitioned for a re-hearing, - 


which accordingly came on, 26th Fanuary, 
| | 1790, 
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1790, when the Lord Chancellor was pleaſed | 
to affirm the former decree with colts. 


The plaintiffs appealed Gn theſe orders or 
decrees, ſo far as they allowed the third excep- 


tion, and prayed that the ſame might be re- 


verſed, and the third exception over-ruled. 
Firſt. Becauſe if this cauſe had come to an 
hearing in the life-time of Richard or Thomas 


 Fitz-Gerald, intereſt beyond the amount of the 


ſums for which the judgments were obtained, 
and a ſale of the lands in their hands, ought to 
have been decreed for payment, it being an un- 
queſtioned principle of equity, that no man 
ſhall avail himſelf of his own fraud. And it 
being clearly proved that the parties did by 
force, as well as by fraud, withhold the rents 
of the eſtate, obſtruct the execution of the 


truſts created by the deeds of 1750 and 1752, 


and prevent D. Latouche from availing himſelf 


of his poſſeſſion, or deriving any benefit from 
his proceedings, though diligently proſecuted; 
and if the demands of the appellants ſhould be 
limited to the ſums for which the judgments 


were obtained, the perfons guilty of ſuch force 


and fraud would derive a conſiderable advan- 


tage from their own iniquity, to the prejudice 
of that right, which every fair creditor has in 


jultice and conſcience to a TAIT compen- - 
lation 5 
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ſation by intereſt for the detention of his debt 
after demand, | 


- Secondly. * Becauſe the reſpondent derives his 


title under the deeds of 1750, or 1752, executed 


by Richard and Thomas, who had been guilty of 
the force and fraud upon which the appellants - 


ground their claim for intereſt, by which deeds 


a truſt for payment of debts is created ;—for as 


to the will of John, the conuſor, and the reſpon. 


| dents deriving under it, it is ſubmitted; that 
there is no evidence of any ſuch will, 


- Thirdly. Becauſe, whether the reſpondent 


is in poſſeſſion under the will, or the deeds of 


17 50, or 1152, a Court of Equity ought to de- 
eree intereſt againſt the eſtate in his hands, for 
the principal ſums advanced, though the ſame 
ſhould exceed the ſums for which the judgments 
were obtained, for if the quantum of the intereſt 
is to depend upon its accruing during the eſtate 
of a tenant for life, or tenant in fee, motives will 
not be wanting to frame fraudulent ſettlements 
and wills, and to excite the like reſiſtance to the 
execution of the proceſs of the law, which has 
en in the preſent caſe, 4 | 


The refpumndanty edunſel 8 that 15 decrees 


were well founded, and ought to be affirmed. 


Firſt, 
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Fil. Becauſe if the appellants had purſued 
their remedy in a Court of Law, to which their 


teſtator originally had recourſe, no greater ſum 
could have been recovered there for principal 
and intereſt, than the amount of the penalties 
of theſe bonds; and the party is not intitled, 
by reſorting to a Court of Equity, to recover 
under the decree of that Court more than would 
have been judged to him by a Court of Law, 


demand originally, and properly belonged. 
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to whoſe juriſdiction the ſubject matter of this 


Secondly. It is conceived that Courts of Equity . 


have by a ſeries of determinations, ſettled a 


diſtintion between thoſe caſes, where the 
obligor in the bond comes for relief, and where 
the creditor is plaintiff in the cauſe :>where 
the debtor ſeeks for equity he muſt do equity, 
and therefore in ſome of theſe caſes the decree 
has gone beyond the penalty ; but in all caſes 


where the creditor ſeeks for the aid of a Court 


Diſtinction 
betweenthe 
caſes where 
the obligor 
comes for 
relief and 
where the 
creditor. 


of Equity (as the appellants do here) he cannot | 


be decreed to more than the penalty of the 


bond. 


Thirdly. - Becauſe in the preſent caſe the in- 
tereſt accrued during the time of the tenant for 
life, and the reſpondent claims as remainder- 


man in tail by title paramount; and there is no 


inſtance 
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1791 inſtance where intereſt beyond the penalty, 
Coon prmmnds 


ee which incurred during the time of tenant for 


againſt life, has been decreed againſt a remainder-man, 


 Grzatp. Who was mM in nn 


N It was ORDERED nut ADJuDGeD, that the 


* — 448. appeal be diſmiſſed and the decrees therein com. 
n of affirmed. 


oy * 
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The Moſt Noble ANNA ELIZA, 5 
Ducheſs Dowager of CHAN. 
DOS, and the Rt. Hon. Lady Foe 
Anna Eliza Bridges, an infant y Appellants. 
under the age of 21 years, by 
the ſaid Ducheſs, her mother 
and guardian, | 
JAMES STEPHENS BROWN- Caſe 42. 
LOW, George Deſpard, Caleb - | 
Carden, and William Carden, ( Reſpondents. 
_ Efqrs. | 5 
' S. 
March 25th, 1791. 
1 i 3 1791 
GEORGE RODNEY BRIDGES, Eſq. and CES 
Anna Maria Counteſs of Shrewſbury, his wife, it was de- 
being ſeized in fee of the Manor of Yillars, in _— 
the Queen's County, containing 10,000 acres, in EG 
right of the ſaid Anna Maria, on the 1oth able the re- 
January, 1693, demiſed the faid manor to one 4 
Ouen Carroll for a term of 31 years, from the neee . 
„ . 
the cove- 


nant for renewal contained in a leaſe which had been regiſtered purſuant 


to ſaid ſtat. 


3ganſt the appellant claiming the reverſion and inheritance of the demiſed premiſes 
a3 aſſignee of the covenantor by deed executed prior to the leaſe and covenant, which 
deed was not ſo regiſtered. | 7 | | 


Ye. Whether ſuch an adion might be maintained at common law with the aid of 
the ſtatute ? 52 1 85 


346 | Caſes in Parliament. 

1791 iſt day of May, 1694, at the yearly rent of 
6ool. tor the firſt ten years; of 750l. for the 
Dowager of next ten years; and of 808), for the eee 


CAN DOs 


againſt of the ter m. 
Bao .wÑ- 
LOW, 


| Owen Carroll Denne poſſeſſed by virtue of 
this leaſe, and the Counteſs died ſoon. after, 
leaving iſſue George Bridges, her only ſon and 
heir at law ; George Rodney Bridges on her death 
took an eſtate for life in the manor by the 
curteſy, with remainder in fee to George Bridges, 
Soon after the death of the Counteſs, 16th 
January, 1705, George Rodney Bridges and his 
' ſon, being then of full age, made a reverſionary 
| leaſe of the manor and lands to Owen Carroll 
for eleven years, to commence on the defermi. 
nation of the leaſe of 1693, at the rent of 
Sol. a year, with a covenant that they 
ſhould levy a fine for better aſſuring the term 
to Owen Carroll, who depoſited with the leſſors 
the ſum of 1000]. ſterling, as a ſecurity for the 
payment of the rent; and it was agreed that 
Owen Carroll ſhould dedu@ 7ol. a year, during 
eleven years for the intereſt of 1000l, and alſo 
ſhould ſtop out of the two laſt years rent 5ool. 
each year, towards the re- e of the prin- 


9 ſum.: 


In the year 1712, George Bridges un 
with Miſs m Wolfe, and previous thereto, on 
the 


Caſes in Parliament. 


IHE \ | | 
| the 12th of November, 1712, a deed of ſettle- 


ment was, in conſideration of the marriage, 
and of the ſum of x 2,000l. the fortune of Ann 
Walfe, duly executed, by which the manor of 
Villars, amongſt other lands, was ſettled to the 
uſe of George Bridges tor life, remainder to Ann 
for life, as part of her jointure, remainder to 
the firſt and every other ſon of the marriage in 
tail-male ; remainder to George Bridges in tail- 
male, remainder in fee to George Radney Bridges. 


—This ſettlement empowers every perſon, who 
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Dowager af 
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againſt 
Baow x- 
LOW, 


ſhould be in poſſeſſion by virtue thereof, to 


make leaſes for the term of 21 years in poſſeſſion; 
or for one, two, or three life, or lives, in poſ- 


ſeſſion, reverſion, or remainder, or for any 


number of years in poſſeſſion, reverſion, re- 


| mainder, or expectancy, if one, two, or three 


perſons ſhould fo long live, reſerving the old 


and accuſtomed yearly rent, or more, ſo that 


every leaſe ſhould be made by deed, or deeds 


indented ; and one part thereof be ſealed and 


delivered by every leſſee or leflees to whom ſuch 


leaſe or leaſes ſhall be made, and ſo that every 
ſuch leaſe, or leaſes do contain a condition of 


re-entry, in caſe ſuch rent, or rents in ſaid leaſes 
ſhall happen to be in arrear or unpaid twenty- 
one days after the ſame became payable. —This 
ſettlement having been made in Exland, where 
it is not uſual to regiſter ſuch e n was 
not en Re 

| In 


* 
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In 17 16, George Rodney Bridges died, when 
the reverſion in fee of the manor, expeQant 


Dowager of upon the previous limitations of the ſettlement 


Cuanpos 


egainft 
- Baown- 


of 1712, deſcended upon his only ſon and heir, 
George Bridges, who, not having, and there be. 
ing no likelihood of his having, any iſſue by 
his wife, by deeds of leaſe and releaſe, 2d and 
2d of May, 1718, in conſideration of the great 
love and affection, which he bore to Janes 
Earl of Carnarvon, his near relation (afterward 
the firſt Duke of Chandos) and alſo in conſidera. 
tion of a ſum of 8000l. agreed to be paid by the 


. Farl, conveyed the manor of Villars with other 


lands, to the uſe of himſelf the ſaid George 
Bridges for life, with the ſame power of mak. 
ing leaſes for lives or years, as he was em- 


powered to make by the ſettlement of 1712, 
with remainder to Ann Bridges his wife, for 


her life, with the ſame power of leaſing, re- 


mainder to the firſt and other ſons of George 


Bridges, by his then wife, in tail-male remain- 
der to the ſaid George Bridges in tail-male, re. 
mainder to the ſaid James Earl of Carnarvon, 
his heirs and aſſigns for ever,—George Bridges 


covenanted, that he would not in any caſe, by 


fine or recovery bar the eſtates thereby limited, 
except for the purpoſe of making a like provi- 
fion for a future wife, and future ſons and 


daughters; and that in ſuch event, he would 


re-ſettle the reverſion in fee, ſubject to ſuch 
proviſion 


anſ 


tio! 


ter. 
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proviſion, on the ſaid James Earl of Carnarvon 
and his heirs, on whoſe part there was a cove- 
venant for the payment of the ſum of 8od0l. 
and alſo a covenant on the part of George 


Bridges for the re-payment thereof, in cafe he 
ſhould have any male iſſue, who ſhould attain 


the age of twenty-one years. — There was no re- 
giltry of * ſettlement. 


In 1722, Owen Carroll died, and his intereſt 


in the manor became veſted in Barnaby Carroll 
his eldeſt ſon, either as deviſee, or perſonal re- 


preſentative of Ozwen, and an arrear of rent hav- 


ing accrued due for the manor, Ceorge Bridges 
impowered Walter Stephens to ſue for' recovery 
thereof, and accordingly, in Eaſter term, 1727, 
an ejectment for non-payment of rent was ſerv- 
ed on Barnaby Carroll, who took defence. As 
the leaſes had been executed in England, a dif- 
ficulty aroſe with reſpe& to proving them, in 
conſequence of which, Mr. George Bridges was 
under the neceſſity of filing a bill againſt Bar- 


naby Carroll, in aid of the ejectment, to compel | 


him to view and indorſe the leaſes ; he was ſerv- 
ed with a ſubpæna, and appeared, but did not 


anſwer :—proceſs of contempt to a ſequeſtra- 
tion was entered againſt him, and in Trinity 


term, 1728, a ſequeſtration was iſſued, directed 
to Richard Deſpard, William Carden, Walter 
Stephens, and Richard Gilburne, who by virtue 

thereof, 
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thereof entered on the manor, and received the 
rents for Mr. George Bridges. 


- The Tard of Cornonyen having been created 
8 Duke of Chandos, Mr. Bridges agreed to exe- 
cute a new ſettlement of his eſtates upon him; 
and accordingly, by deeds of leaſe and releaſe, 
20th and 2 1ſt of February, 1728, in conſidera- 
tion of the great love and affection which he 
bore to his near relation, the Duke of Chands 
and for the ſupport of the honour and dignity 
of the family, and of the name of Bridges, and 
in conſideration of a ſum of 7oool. actually paid 
to him by the Duke of Chandos, Mr. Bridge; 
ſettled the manor of Villars, with his other el- 
tates, to the uſe of himſelf for life, without im- 
peachment of waſte, and with the ſame power 
of making leaſes for lives or years 'as was given 
to him by the ſettlement of the 4 3th of Noven- 
ber, 1712, remainder to Aun Bridges, his wife, 
for life, as her jointure, with the ſame power 
of making leaſes ; remainder to their firſt and 
every other ſon in tail-male, remainder to the 
firſt and every other ſon. of George Bridges, by 
any other woman with whom he ſhould after- 
wards intermarry, in tail-male; remainder to 


the Duke of Chandos, his heirs and aſſigns for 


ever. 


| 
| 
| 
| 
! 
| * 
ö 
| 
[ 
[ 
| 
| 
| 
| 
j 
| 
| 
| 


This 
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the This ſettlement was not regiſtered ; it was 1791 
| prepared by William Peſcod, who was the agent 
and counſellor of George Bridges; he was alſo ee or 
tot a truſtee in this ſettlement, | and executed it as Ones 
Xa ſuch : :—his father, Roherl Peſeod, had been | rows 
im; agent and counſellor to the Bridges family un- 1 
ale, til his death in 1725, when William Peſcod ſuc- 
era- ceeded him in that employment, and had poſ- 
be ſeſſion of all the deeds and papers relating to 
das the eſtates of Mr, Bridges, in his houſe at Win- 
nity chefter, where he reſided, 
paid Barnaby Carroll having loſt the poſſeſſion of 
-idges the manor of Villars, and it being generally 
er of. _ conſidered that he would not redeem, ſeveral 
t im- propoſals were made by different perſons for a 
o wer new leaſe, and Mr. Bridges being deſirous to 
given let the lands to one tenant, Walter Stephens ad- 
oven viſed him not to do ſo, but to ſet the ſame in 
wiſe, parcels, which (as he repreſented) would pro- 
power cure a greater rent than any one tenant would 
t and or could afford to give. Walter Stephens wrote 
to the ſeveral letters upon this ſubject to Mr. Bridges. | 
es, by and William Peſcod, in one of which, dated De- 
after- cember, 1726, he ſtated the manor to contain 
der to 10,000 acres, and that if ſet to ten or fifteen 
ns for perſons, it would certainly produce, one acre 
| with another, fix ſhillings per acre, which 
| would amount to 3000l. a year.— However, Mr. 
This 274ges being (till deſirous of _ the lands 


in 


1 ——— * 
” 
. o 
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179 in one leaſe, Walter Stephens intimated, by let. 
Per ter, that certain gentlemen intended to make 
Dowageref propoſals, and as they were of undoubtel inte. 

again} grity and ſecurity, and faſt friends to Mr. 
Bridges and his intereſt, he would find it high. 
ly to his advantage to deal with them. 


In purſuance of this intimation, Walter Sie. 
phens went ro Wincheſter in July or Auguſt, 
1729, to treat for a leaſe on behalf of himſelf, 
Richard Deſpard, and William Carden : near 


two months were occupied in negotiating the 
terms of this treaty. with Mr. Bridges (who re- 


ſided within three miles of Winche/er) and Ni. 
liam Peſcod, his agent; the parties having at 
length come to an agreement, a leaſe was pre- 


pared by William Peſcod, at whoſe houſe in 


Wincheſter it was executed by Mr. and Mrs. 
Bridges and Walter Stephens, on the 8th day of 
October, 1729.—By this leaſe, Mr. and Mrs. 
Bridges demiſed to Walter Stephens, Richard De/. 
pard, and William Carden, the manor of Villar, 


with its appurtenances, ** to have and to hold 


< to them, their heirs and aſſigns, from the iſ 
% day of November then next, for and during 


the natural lives of them, the ſaid Walter 


9 Stephens, Richard Deſpard, and William Car. 
© den, and the ſurvivor of them, yielding and 
* paying therefore yearly, and every year, dur- 


ing the term thereby granted, unto the ſaid 


& George 


let. 
ake 
nte. 
Mr. 
igh. 


Ste- 
0, 
elk, 
near 
the 
) Te» 
Wit 
ig at 
; pre- 
ſe in 
Mrs. 
y of 
Mrs. 
Deſ 
lars, 
ö hold 
he 11 
luring 
alter 
n Car. 
8 and 
r, dur- 
e ſaid 


George 
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« George Bridges and Anu his wife, if ſhe ſhould 


« happen to ſurvive him, for and during ſo 
many years of the eſtate thereby granted, as Povager ef 


they or either of them ſhould happen to live, 
« and from and after the deceaſe of them, un- 
« to the perfon or perſons to whom the rever- 
« ſion or remainder of the ſaid premiſes ſhould 


belong or appertain, for and during the re- 
e mainder of the eſtate hereby granted, then 


« tg-come and unexpired, the yearly rents or 
4 ſums following, that is to ſay, for the firſt 
u ſx years and fix months thereof, the yearly 


rent of 80ol, z and for the remainder of the 
' 4 faid/ term which ſhould be then to came, the 


e yearly rent of 2000l. Wen, by batf-yearly | 
is bs OE 02, 3 | 


Ah dealt among other covenants pang agree - 
ments, contained the following: And where- 


* as for the conſiderations aforeſaid, it is mu · 


5 tually covenanted and agreed upon by and 

* between the ſaid Grarge Bridges, and Ann, 
his wife, and the faid Richard Deſpard, Mil- 
iam Carden, and Walter Stephens, that upon 
the death of any, or either of the lives, bere- - 


dy granted, upon payment of the ſum of 500l. 


for inſerting a new liſe, in the ſtead of any 
*.life that ſhall become void, as aforeſaid, af- 


* ter the iſt day of May, 1736, unto the ſaid 
* George. Bridges, or Ann, his wife, in caſe ſhe 
e Vor. II. A a = ſhall 
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1791 * ſhall happen to ſurvive him, or to ſuch per- 
XX} © fon, or perſons, to whom the remainder of 
| 'Dowager of the ſaid premiſes ſhall belong, a new leaſe of 

= + the ſaid premiſes ſhall be granted upon ſur. 
Brown: render of this preſent demiſe, for ſuch life, 

or lives, as ſhall be then in being, of the lives 

* hereby granted, and for ſuch other new life 

«or lives, as the ſurvivor, or ſurvivors of them 

the ſaid Richard Deſpard, William Carden, 

and Walter Stephens, their heirs, or aſſigns, 

C or ſuch other perſon, or perſons, as ſhall be 

then legally intereſted in the remainder of 

< the eſtate hereby granted, ſhall nominate, or 

e ſuch'new life or lives ſhall be inſerted by way 

of label to this preſent leaſe, to make up the 

number in being three lives. Provided that 

upon the granting of ſuch new leaſe, or label 
being added thereto, as aforeſaid; the per- 

+ « ſon or perfons to whom the ſame ſhall be 
granted, ſhall ſign, ſeal, and deliver to the 

* ſaid George. Bridges, or Ann, his wife, in 

< caſe ſhe ſhall happen to ſurvive him, or ſuch 

other perſon or perſons to whom the remain- 

der, or reverſion of the premiſes ſhall de- 

« ſcend or appertain, their perſonal ſecurity for 

the payment of the rents, and performing 

BS the covenants in ſuch new leaſe to be re- 

4 ſerved and contained: the ſaid rents and co- 
venants in ſuch. new leaſe to be reſerved and 
contained 
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4 eavitalted: to be the ſame as are in this pre- 
60 * ſent demiſe.” 


walter Stephens carried a counterpart of the 
leaſe-to Ireland to have it executed by his co- 
lefſees, Deſpard and Carden ; but upon laying 


it before their counſel, it was found, that it 


did not convey a freehold, and that the cove- 
han# for renewal, which was drawn aſter the 


Engliſh manner, was not ſo technically worded 


as ſuch | covenants uſually were in Ireland; 

therefore to remedy theſe defects, a new 
draught of a leaſe, by way of leaſe and re- 
leaſe, was drawn and ſent over by Walter Ste- 


 phens to William Peſcod, in order that he might 


procure the execution of it by Mr. and Mrs. 
Bridges, which, was accordingly done, and the 
leaſe, ſo. executed, was dated on the 2d of No- 


vember, 1729, and a memorial of it was regiſ- | 


tered in the proper office in Ireland, on the 
5th of Auguſt, 1731. 


. The leſſees executed a bond to Mr. Bridges, alſo | 
dated ad Nov. 1729, for 18, oool. the condition of 


which recited that there was due to Mr. Bridges, 


on the iſt November, 1729, for arrears of rent, 
under Carroli's leaſe, a ſum of 3,564l. after all 
Juſt allowances, particularly for a ſum of 1000l. 


which had been depoſited by Owen Carroll as a 
ſecurity for the rent, and intereſt thereof, and 
A . that 
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or any future arrear on Carroll's leaſe, for the 
benefit of himſelf and his co-leſfees : then the 
condition was for payment of the ſum of 1, 9641. 


2 % 
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that the leſſees had paid Mr. Bridges 1, 600l. in 
part of that arrear; that they had agreed to 
pay the reſt, and to indemnify Mr. and Mrs. 
Bridges, their heirs and aſſigns, from any ſuit 


by Barnaby Carroll, or any perſon clatming un- 


der him; that Mr. Bridges had appointed Wa]. 


ter Stephens his attorney, to recover the 3,564). 


the remainder of the ſum of 43,5641. on the 
iſt November, 1730, and for, payment of 
the rents under the leaſe ad November, 1729, 
and alfo for indemnifying Mr. and Mrs. Bridges. 
A fine ſur conceſſerunt was acknowledged in 
Eafter term, 1731, by George and Ann Bridges 


to the leſſees, for aſſuring the term granted to 


them, and having become ſeized, they made 
partition among themfelves of the manor and 
— * eee 


In December, 1735, a bill of diſcovery ground- 
ed on the pope ty laws was filed in the Exchequer 
in the name of. Joba Taylor, againſt - Barnaby 
Carroll, Mr. and Mrs. Bridges, and the leſſees in 
the leaſe of 1729, praying to be decreed to the 
benefit of the reverfionary leaſe made to Car- 


1: — A decree was accordingly obtained in 


June, 1740, and on 194th of Auguſt, 1741, 
Jobn Taylor, by deed, declared that he had ob- 
tained the decree in traſt for Walter Stephens, 


to. 
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to whom he aſſigned the decree, and Walter 1791 
declared he took ſame for the equal benefit of 


himſelf and Carden and Daßerd. 


* . i741, Richard Deſpard died. Brown: 
leaving Richard Deſpard, his eldeſt ſon and heir, 


having firſt made his will and devifed his inte- 


| reſt in the manor of Villars to Elizabeth his 


wife. On 15th of February, 1742, an informa- 


tion was filed at the ſuit of &i. George Caulfeld, 


Eſq. his Majeſty's Attorney General, againſt 
the repreſentatides of Richard Deſpard, the ſu?- 


viving leſſees, George Bridges, and Barnaby Car- 
roll, ſtating the ſeveral conveyances, that Owen 


Carroll was attainted of high treaſon committed 


in 1688, and praying that the leaſe of 1929 


might be deemed a truſt for his Majeſty. 


5 The remainder of the arrear of rent due at 
the time of the execution of the leaſe 1729, 
not having been paid, Mr. Bridges, as of Mi- 


chaelmas term, 1743, commenced actions at 
law againſt William Carden and Walter Stephens, 


for the recovery of 3,qo0l. In April, 1744, Car- 


den and Stephens filed a bill againſt Mr. Bridges 


for an injunction, and claiming an allowance 
for the expences they had ſuſtained by the ſuits 


inſtituted on the foot of Carrall's title. 


Ducheſs 


Dowagerof 
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In 1746, Walter Stephens died, having deviled 5 


br his intereſt in the lands in truſt for his wife, for 


her life, and after her deceaſe, for his children by 
her in ſuch manner as ſhe ſhould appoint. On 


- - 13th of May, 1751, George Bridges died without 


iſſue, having appointed his wife and Sir John 
Hartop his executors, and George Bridges Rod. 
ney, his reſiduary legatee. The ſuit commenced 
in 1744, having thus abated, William Carden, 
the only ſurviving life in the leaſe of 1729, 
filed an amended bill and bill of revivor, 14th 
November, -1752, to. which he made Henry 
Duke of Chandos and his fon James Marquis of 
Carnarvon, and afterwards Duke of Chanda, 
defendants :—This bill ſtated that by means of 
the conteſt concerning the premiſes, no lives 
had been inſerted or added to the leaſe, purſu- 
ant to the covenant for renewal, in the ſtead of 
Richard Deſpard and Walter Stephens, and 
therefore James Stephens and John Morris were 
nominated i in their room, and 100cl, being the 
fines due for the new lives, was tendered with ſuch 
' Intereſt as the Court ſhould judge 1 reaſonable. 


On 2 ad June, 1780. Au Bridges anſwered 
the bill, and declared herſelf ready to renew | 
upon ſuch terms as the Court ſhould think fit. 
On the ſame day anſwers were put in for. the 
Duke of Chandos, and Marquis of Carnarvon, 
| charging | the tenants with Jaches, and ſubmitting 

whether 
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vhether they were bound to renew, or to join 
in a renewal. Iſſue was joined, witneſſes were 


examined, and on 6th May, 1756, the Court 


| decreed, that the plaintiffs were intitled to a © 
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renewal on the foot of the covenant in the BrowN- 


leaſe, 2d November, 1729, upon payment of the 
rent and arrears of rent, and fines and intereſt 
for the fines; and it was referred to the officer 


to take an account of what was due for rent, 
arrears of rent, fines, and intereſt for the fines, 
to be computed from fix months next after the 
fall of each life, and alſo to take an account 


of what lives had fallen, and when; and the 
officer was direQed to charge a fine at the end 


of every ſeven years, to be computed from ſix 


months next after the fall of each life, with in- 
tereſt for the ſame; and alſo to take an account 


of what was due for principal and intereſt on 
the foot of the bond for 18, oo0l. 


No proceedings were had before the officer 
under this decree :—1,300l. was paid to Mrs. 


Bridges in the latter end of 1556, and John 
Morris, one of the lives named in the bill, hav. 
ing gone to America, William Carden theyounger, 
was propoſed to be inſerted in his ſtead. —Aun 
Bridget, by deed under her hand and ſeal, iſt 


January, 1157, executed a renewal by inſerting 


the life of Milliam Carden the younger, in the 
room of Richard Doperd, and the life of the 
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reſpondent, Fames Stephens (now James Srephene 
Brownlow) in the room of Walter Stephens.— 


Dowager of The leffees had no notice of this renewal until 


Cuno 
amp 
Bub We- 

td. 


the death of Am Bridges, it having remained 
in her poffeffion. 


On the 24th of ne, 0 William Carden, 
the laſt of the original lives died; and 
Mrs. Ann Bridges died on the 28th January, | 


1763, having appointed Richard Moreland and 


Szrah Hurlock her executors. By this event, 
the late Duke of Chandos became entitled to 
an immediate eſtate in the manor, and in 1764, 


Jumes Stephens and Richard Warburton Carden, 


with their agent, Andrero Malie went to England, 


and on x2th May, in that year, ſertled an ac. 
cd unt with the executors of Mrs. Bridges, rela- 


tive to the arrears of rent due to her at the 


time of her death, on which account à balance 
of 1,6821. 68. 10d, appeared due to and for iſt 


Wourmber, 1962 they alſo ſettled an account 


relative to what was due on the foot of the ſum 


of 1,9641. ſecured by the bond, and on this ac. 


count a balance of 2,891 l. 8s, 2d. appears due. 


To ſecure thefe ſums, they exetuted a morgage 
of the manor to the executors, who then deli. 
vered up the label of renewal, which had been 
executed ſeven years before by Mrs. Bridges. 


On 
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on the 4th May, 1764, Janes Stephens and 


Richard Warburton Carden waited upon the ſec | 
Duke of Changes and paid him 1000l. for half Powngired 


a year's rent, due on the 1ſt May, 1763, for 
which the Duke gave the uſual receipt ; at the 
fame time they applied for a renewal by inſert- 
ing the life of George Deſpard, in- the room of 


William Carden the elder ; the Duke's agent in- 


formed them, that- the new life could not be 
inſerted, until it ſhould be determined by the 
opinion of Mr. Torte, before whom caſes then 
were for that purpoſe, to whom the renewal 
fines belonged; whether to the Duke, to the re- 
preſentives of Ann Bridges, or to George Bridges 
Rodney, the refiduary legatee of George Bridges, 
—Carden and Stephens remained a conſiderable 
time in England, expecting this opinion, but 
the caſe being miſtaid, they were obliged to re- 
turn without it.— They afterwards preſſed by 


letter for a rene wal, and finding it delayed, they 
lodged the renewal fines in Latoucbes bank, 


and gave notice thereof to the Duke's agents. 


on the iſt of Oatuber, 1768, the Duke of 
Chandos cauſed notice to be ſerved upon the te- 
nants to deliver up the poſſeſſion, on the iſt of 
May, 1469, which they refuſed to do, and on 
21ſt January, 1769, James Stephens, George 
Deſpard, Gertrude Carden, the Rev. Richard 
Warburven Garden, and Caleb Carden filed their 
original 
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original bill in the Court of Exchequer againſt | 


hors a the Duke of Chandos and others, which was ſeve. 
Dowagerof Tal times amended,” to compel him to renew the 
leaſe by inſerting the lives of George Deſpard, 
the younger, and Charles White, in the room 
of William Carden the cider, and Willian Carden 
the Nene. 


CuaN Dos 


againff 


Baowx- 
LOW, 


The Duke of Chandos; anſwered the bills, a and 
admitted the leaſe of 1729, but inſiſted that the 
rent reſerved thereby was under the real value 
of the lands; he relied upon the ſettlements of 
1718 and 1728, executed by Mr. Bridges, under 
which the Duke claimed as a purchaſer for va- 
luable confideration, and which diſqualified Mr. 
Bridges from making ſuch a leaſe; that though 
theſe ſettlements were not regiſtered, yer Walter 
Stephens, the leſſee, had notice of both of them 
previous to the execution of the leaſe, that 
Stephens and Peſcod had coinbined in a fraudu- 


lent ſcheme to take advantage of the indolent 


diſpoſition of Mr. Bridges : As to the ſuit com- 
menced i in 1744, the Duke ſaid the decree made 


in that cauſe was interlocutory, not a final de- 


cree; that haying then only a reverſionary inter- 
eſt in the manor, and having no right to renew 


the leaſe, or join in the renewal thereof, he 


was not a neceſſary party to that cauſe; that 
the bill ought to have been diſmiſſed as againſt 
him with coſts, and that he was not bound by 


Cales in Parliament. 


| the decree : —he admitted that Ann in 1759, 
executed the label of renewal, but ſaid it was 


in order to ſecure the great arrear and fines 
due to her, and that ſhe lodged it with her 


agent, who did not diſcover it to any of the 


leflees; he inſiſted that no counterpart of the 
label was executed by the leſſees, for which de- 
fect it was void, and that the lives named in 


the leaſe 1729 were all dead and he was not 


bound to renew it. Admitted he ſaw the 
leſſees in Spring 1764, and having heard that 
Mrs. Bridges had renewed, and that two lives 
were in being, he had no ſuſpicion, that the 
leaſe was not made purſuant to the power of 
leaſing :—Admitted he received 1000l. on the 
14th of May, 1764, and gave a receipt in full 
to 1ſt. May, 1763, and had received rent fince 
that time.— This anſwer was excepted to, and 
reported ſhort, as was the ſecond, and in the 
third the Duke ſtated his marriage ſettlement, 
which contained a power to the Duke to renew 


the leaſe 1729, but ſaid that power was inſerted 


under an idea that the leaſe was valid. 


Iſſue was joined in the cauſe and witneſſes 
examined on both ſides, but previous to the 
hearing, the Duke, having diſſolyed the injunc- 
tion obtained againſt him upon his firſt anſwer 
being reported ſhort, brought his eje&ment on 
the title for recovery of ty manor of Villars: 

—the 
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—the plaintiffs in the equity ſuit took "ER 


to the ejectment, which was tried at the bar of 
2 the Court of King's Bench, Eaſter 177), when 


Czanpos 


EY 


a ſpecial verdict was found, ſtating the feizin in 
fee of the Counteſs of Shrewſbury, the leaſes of 
1693, and 1705, to Owen Carroll :—the ſettle. 
ment made on the marriage of George and Ann 


Bridges, 12th and igt November 1712; the 


death of 'Gevrge Rodney Bridges in 1716, that 
George Bridges was his eldeſt ſon and heir at 


law :—the ſettlement of 2oth and 21ſt of Fe. 


brauary 1728, and that the ſum of 7000!. there- 
in mentioned, was paid :—the execution of the 
leaſe of iſt November, 1729, and of the releaſe 
of 2d November 1729, to Richard Deſpard, Wi. 
liam Carden and Walter Stephens of the manor 
of Villars for three lives :—That*tbe ſaid Nich. 
ard Deſpard, William Carden and Walter Stephens, 
the Iefſees in the ſaid leaſe of 1729, or any of then, 
bad not, at or before the execution of the ſaid in- 


dienture of 1729, any notice of any ſeitlement, ir 
- conveyance made or executed by the ſaid George 


Bridges and Ann his wife, of the tenements and 
premiſes in the declaration in ejefment mentioned, 
or any part thereof, ſave and except of the ſaid deed 
of ſettlement of the 1 3th of November. 1112 :— 
that a fine ſur conceſſit had been levied in Triniy 
term 3 Geo. 2. by George and Ann Bridges of the 
ſaid manor ; that a memorial. of the leaſe 1729 
3 regiſtered on 25th of Auguſt 1731; 
— that 
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that the indentures 12th and 1 4th November 
1712, and 20th and 21ſt February 1928, were 
not, nor were any of them, regiſtered. 

The jury forther found a deed of ſettlement 
zoth and 3ſt of May 17345 whereby the manor 
and lands, on certain contingencies and limita- 
tions, were ſettled upon Jamer Duke of Chan- 
au in fee, a memorial of which ſettlement was 
regiſtered, 11th April 1741; that Richard 


Deſpard, one of the cefiue que vies in the leaſe 


1729, died in December 1741. M alter Stephens 


died 19th January 1746, and William Carden on 
' 24th June 1760. — That James, firſt Duke of 


Chandos, died gth of 4uguft 1744, leaving Henry 
Marquis of Carnarvon, ſecond Duke of Chandes, 
his only ſon and heir. 
Parliament, 19 Geo. 2. paſſed in England, and 
that James, then Duke of Chandos became ſeized 


of ſuch eſtate as the law requires in ſaid manor. 


by virtue of the act.— They alfo found the bill 
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That a private act of 


= 


filed in the Exchequer, 19th April, 1544, for a 


ments thereof, and the anſwers put in thereto 


renewal of the leaſe 1529, and the ſeveral amend- 


the decree '5th May 1756; the partition of the 


manor. by the leſſees:—In May 1756, Ann 


Bridges agreed to add two lives to the terms of 


the leaſe 1129, in the room of Richard Deſpard 
and Walter Stephens, in conſideration of 1,300l. 
in E of which ſhe executed the label 


1 
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of . iſt January 1757, but without the 


knowledge of the ſurviving leſſee, or the repre. 


r if ſentatives of the others, nor did they or any of 
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them ever hear of ſuch label of renewal until 
5th May, 1764, when the agent of Ann Bridge: 
delivered the fame to James Stephens, and Richard 


Warburton Carden upon their ſettling accounts 


with the executors of Ann, and upon paying 


and giving ſecurity for 4000l. due on her ac- 


count: — that no counterpart of the renewal 
was executed by the leſſees therein named. 


. It was further found, that oi the death of 


Richard Deſpard, George, his heir at law, enter. 


ed and became ſeized of his proportion; and 


Malter Stephens deviſed his proportion to Hannab 


Stephens who entered: In 1760, William Carden 
died, when Richard Warburton Carden, his heir 


5 at law entered, and on the death of Hannah Sie. 


pbens, James Stephens, as heir at law, entered. 


Theſe ſeveral perſons paid part of the rent un- 


der the leaſe of 1729, to Ann Bridges dur ing her 
life, and the remainder was paid or ſecured to 
her executors after her deceaſe; they afterwards 
paid rent to James Duke of Chandos, who gave 
them receipts for ſuch pee. 


It was alſo Gn — James Duke of Chandos, 
at and before receiving ſaid rents, and giving 


laid * knew that all the lives in the ori- 
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ginal leaſe were dead, and on 14th of May 1964, 
defired to know the names and additions of the 
lives in ſaid-deed of renewal, and ſame were 
given to him in writing, and he was then applied 


to, on behalf of the defendants, to inſert a new 


life in ſaid leaſe, in the room of Milliam Carden, 


and he faid he would not inſert ſuch new life, 


until it was determined. by counſel, whether he 
or the executors of Ann were entitled to the 
renewal fine, and that the queſtion was then 


' before counſel, and when he got the opinion 
on that point, he would acquaint Andrew 


Mailie, defendant's then agent, and who had 


made the application for ſaid renewal thereof, 


and would make them eaſy ever after. But that 


no life was nominated in the place of William | 
| Con | 


Abd ery" found wb the ad Dake of 
Chandis i in 1764, preſented a memorial to the 


Lords of the Treaſury in England, on the part 
of the faid leſſees, for a Noli proſequi, in the in- 
formation cauſe at the ſuit of the Attorney Ge- 


neral. And they found the notice 1ſt Oclober, 


1768, to the leflees to deliver up the polleſ- 
fon, | 


This ſpecial verdict came on to be argued in 
Michaelmas term 1583; and in e term 1784, 
| the 
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the Court unanimouſly pronounced judgment 
" thereon, in favour of the Duke of Chandos. 


On the 21ſt of December, 1784, the plaintiffs 
in the equity cauſe filed a ſupplemental bill to 
put the ſpecial verdict in iſſue, and alſo ſtating 
that William Porter, who had been clerk to Wil. 
ham Peſcod, was examined upon the trial at bar, 
on behalf of the Duke of Chandes, and ſwore 
that Walter Stephens, one of the leflees in the 
leaſe 1729, had, previous to the execution of the 
leaſe, notice of the ſettlement 1728, that George 
Bridges was known and reputed to have an e- 
tate for life only in ſaid manor after the ſettle. 
ment, that Halter Stephens was employed by 


| George Bridges to receive the rents in Ireland, 


and that when ſaid Stephens went to England to 
ſolicit the leaſe, William Peſcod acted as counſel 
for him, as well as for George Bridges and Ann 
his wife. The witneſs ſaid, there had been va. 


rious meetings reſpecting the leaſe, at which be 


had been preſent, and that at one of them Hal. 
ter Stepbens aſſerted, that the lands were not 
then worth near fo much as:2000l. a year, and 
Mrs. Bridges was much diſſatisfied that a leaſe 
ſhould be granted of ſaid eſtate, whilſt the for- 
mer leaſe to Carroll had ſeveral years to run, or 
until ſome perſon had been ſent from England 


to view and value the ſame, which propoſal was 


not acceded to, and Walter Stephens told Porter, 
: | | the 
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bs witneſs, that if he went over, he might 


ifs petual to renew on payment of 5ool. as a fine, c_—_ 
Fa within fix months, after the death or fall of Braun- 
ting each life; William Peſcod objected thereto, and 85 
Will informed Stephens that ſuch leafe, with a perpe- 

bar, tual renewal, could not be properly made or 

Ron granted, by reaſon that the eſtate was ſettled 


- the upon the iſſue male of ſaid George Bridges; 
{ the and if there ſhould be no ſuch iſſue, the eſtate 


enge was then ſettled upon the Duke of Chandos and 


ak, | his heirs, whereupon Walter Stephens ſignified, 
-111e, that he thought a. leaſe for three lives, renewa- 
able on the terms he deſired, would not be diſ- 


d b 

. approved, on account of the large advance of 
nd to rent he offered to give after the expiration of 
dunſel Carrolls leaſe, and made a propoſal to William 
1 Ann Peſcod that the Duke of Chandos ſhould be re- 
en va queſted to join in the leaſe, to which William 
ich be Peſcod replied, that if the Duke ſhould be de- 
\ Wal. fired to join in any leaſe of ſaid eſtate, it was 
pg probable he would ſend to have it ſurveyed and 
r, and valued, which would delay, and might prevent 
a leaſe any leaſe being granted thereof, for which rea- 
he for. bon they thought it beſt, and reſolved not to 
run, or make any * for that 8 to the 
Zngland Duke. | 
ſal was V ] | 
Porter, Vor. II. "IG . Aſter 


the | | 1 
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After ſtating this teſtimony, the bill charged 
that the jury did not give any credit to the wit. 
neſs, William Porter, and ſuggeſted a variety of 
reaſons to ſhew that his teſtimony was improba. 


ble. The bill then charged ſeveral loſſes ſuf. 


tained by the leſſees in conſequence of the notice 
to ſurrender the premiſſes, the ſaid leſſees hay. 
ing made under leaſes for their own terms, and. 
the tenants having refuſed to pay their rents, 


from an appreheaſion that the Duke of Changss 


would evict the title: Upon this ground ſeveral 
of the under-tenants filed bills for injunctions, 
which were accordingly granted, by reaſon cf 
which proceedings the plaintiffs had loſt, and 
were likely to loſe 25,000]. for which they were 
entitled to have compenſation. 


On the 23d of April, 1785, the Duke of 
Chandos anſwered the ſupplemental bill, iflue 
was joined, and witneſſes were examined, but 
the cauſe was prevented from being brought to 
a hearing, by the death of parties, until Efe 
term, 1789, when it was argued on both ſides, 
and having been further argued in Trinity term, 
it was ordered to ſtand for judgment Michaelnas 
term, 1789, before which time, to wit, on 29th 
September 1789, the cauſe abated by the death 
of the Duke of Chandos, who left the appellant 
Lady Anna Eliza Bridges, his only child and 


heir at law, and the appellant Anna Eliza 
.  Ducheb 


ke of 
| flue 
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Ducheſs of Chandos, his widow, having by his 
will, dated 20th January, 1780, and a codicil 
thereto, 12th Auguſt, 1782, deviſed the manor 


and lands to the Ducheſs for lite, with remain- 
der to his ſaid daughter. | 


On the firſt of December, Tee: the reſpon. 


dents filed a bill of revivor againſt the Ducheſs 


and Lady Anna Eliza Bridges, who anſwered, 
and the cauſe came on to be heard, 2 5th No- 
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vember, 1790, when the Court of Exchequer 7 


were unanimouſly pleaſed to pronounee an in- 
terlocutory order, That the appellants and 
60 reſpondents do proceed to trial before the 
next going Judges of aſſize for the Leinſter 


circuit, at the next aſſizes to be held at Ma- 


« ryborough for the Queen. 8-county, upon an iflue 
« to try whether Richard” Deſpard, William Car- 


« den, and Walter Stephen, all deceaſed, or 


* any and which of them, had notice of the 


«* 1118, and 20th and 21ſt days of February, 


* 1728, or either and which of them at, or 
previous to the time of the execution of the 
8 en of the iſt and 2d of November, 1729, 


dor not; the appellants to be plaintiffs, and 


* reſpondents defendants : all matters of form 


* to be admitted, and the iſſue to be tried by a 


© that each of the parties be at liberty to read 
| ce and 


8 B ba 


And it was further ordered 


* deeds. of the ad and 3d days of May, 
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1791 © and give in evidence the depoſitions of all or 


rig any of ſuch witneſſes examined in the cauſe, 


Dowager of as by reaſon of death, or other lawful cauſe, 


againſt cannot attend the trial, ſaving all jult cauſe 
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| JP. Cur- The Ducheſs and Lady Anna Eliza appealed 

B. barten. from this decretal order, which, it was faid, 
ought to be reverſed. Firſt. Becauſe it was 
not at all neceſſary to determine the point of 
notice in this caſe, for even upon the ſuppoſi- 
tion, that the leſſees in the leaſe of 1729, had 
not notice of the ſettlement of 1918 and 1728, 
or either of them, the reſpondent's bill ſhould 
have been diſmiſſed as againſt the appellants. 
The title of the appellants is eſtabliſhed at law; 
they do not want, nor do they ſeek. any aſſiſt- 

' ance from a Court of Equity: The teſpon- 
dents, deſtitute of either title, or remedy at law, 
deſire that a Court of Equity will decree the 
appellants bound to execute ſpecifically the co- 
venant of renewal contained in the leaſe of 
1729; that covenant is by George Bridges, for 
himſelf, his executors, adminiſtrators, and aſ- 
ſigns; in point of fact, the appellants deriving 
under the fettlements of 1728, ſtand not in the 
place either of heir or aſſignee of Mr. Bridge: 
within that ſubſequent covenant, an and it is not 


poſſible, as is conceived on the part of the ap- 
a to gire fuch a conſtruction to the re- 
| giſtry, 
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riſtry acts, as will make the appellants directly, 
and as aſſignees bound by that covenant :— 
There are two ſections of that act, the th and 


5th, which relate to the effect of the regiſtry; 
the 4th, it is apprehended, does not at all relate 


to this caſe ; it concerns the operation of the 
act, as between regiſtered deeds, and gives the at 


priority according to the reſpective times of the 


regiſtry, and that priority is expreſsly given ac- 


cording to the right, title, and intereſt of the 
perſon conveying. The leaſe of 1729, can 

therefore give no conſtructive priority (under 
that ſection of the act) over the ſettlement of 
1728, becauſe this is a queſtion between a prior 
unregiſtered, and a ſubſequent regiſtered con- 
veyance, to which caſe that ſection does not ap- 
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1991 
- Ducheſs 
Dowager of 
CuAN DOS 
againſt 
BuoWNs 
Low, 
6 An. C. 2. 


Regiſtry 


ply; and becauſe at the time of the execution 


and regiſtry of the leaſe of 729, Mr. Bridges 
had no right, title, or intereſt in the reverſion 
of the manor of Villars, out of which alone a 


the zth ſeQion, the law decides upon the vali- 


renewal of the leaſe of 1729 can be ſerved. In 


dity and operation of deeds regiſtered and un- 


regiſtered ; and enacts that a conveyance of 
lands not regiſtered ſhall be deemed and ad- 
judged to be fraudulent and void, as againſt a 
conveyance of the ſame lands, regiſtered as the 
20 requires. Now, it is conceived, that no 
poſſible conſtruction can be given to this clauſe, 
þy which the appellants can be directly, and as 

. Apes 


| 
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aſſignees of Mr. Bridges, brought within this 
covenant, and bound by it. Suppoſe the ſettle. 


ment of 1728 fraudulent and void, as againſt 
the leaſe of 1729, does it follow, that therefore 


the perſons claiming under the prior unregiſ. 


tered, and therefore fraudulent and void deed, 
though, as in this caſe, obtained for valuable 


_ conkideration, ſhall be ſubje&t to the covenani 
and agreements in the ſubſequent regiſtered 


deed, as if he was a party to that deed. So far 


as the perſon claiming under the regiſtered con- 


veyance can ſupport himſelf upon that convey. 


ance, he muſt clearly prevail againſt the unre- 


giſtered one, but never can, as is. ſubmitted, 


reſort to the unregiſtered deed, which he ſecks 
to render fraudulent and void, in order to ſup- 


port and ſtrengthen his title under the regil. 


conſideration, there is, as is. apprehended, the 


tered deed, The reſpondents endeavour to tack 
the ſettlement of 1728, and the leaſe of 1929, 
together, and out of both, to derive a new eſ- 
tate; this, it is contended by the appellants, 
cannot be done upon any ground of original 
equity againſt them, becauſe ſuch original equi- 


ty exiſts only againſt the heir or aſlignee of the 


covenantor, and they are not, in fact, and can- 


not, according to any reaſonable gonſtruction 


of che regiſtry act, be conſidered as the aſlig- 


nees of Mr. Bridges within that coyenant. And 
as the appellants are purchaſers for valuable 


lels 
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| leſs reaſon to ſtrain the conſtruction of the re- 1791 
| gilter act againſt them. 3 


Ducheſs 
- Dowager of 


Secondly. It is admitted, that a remainder. nos 


TS. _ againſt 
man, or reverſioner, though not directly bound  Bxows- 


8 birdh.. 
can be conſidered as the aſſignees of Mr. 
Bridges, and that the reſpondents had an origi- 


by the covenant, or agreement for renewal of 


a tenant for life, may be bound in a Court of 
Equity by his own acts and conduct; but then 
two things, it is imagined, are abſolutely neceſ- 


fary to ſupport ſuch an equity againſt a remain - 
der-man, or reverſioner. Firſt. T he tenant 


having no original equity, muſt bring into the 
Court a pure and unſpotted caſe. Second. The 


acts which ſhall affect the remainder-man, 0 or 
reverſioner, ſo as to bind him by the covenant 


muſt be ſolemn and unequivocal, founded on | 


the covenant, and the contract contained in it, 


and ſuch as ſeek to take benefit by the agree- 


ment. It i is conceived that both theſe requiſites 
are wanting here. The caſe of the reſpondents 
is pregnant with original fraud, breach of co- 


venant, and groſs laches unaccounted for; and 


Low. 


there is not one act of thoſe, under whom the 


appellants derive, that can be conſidered as an 


unequivocal act of election to be bound by the 


covenant. 5 


But ſuppoſing that the appellants 
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nal equity, it is ſubmitted, that they hows for. 


| — feited that equity, by the conduct of the leſſees 
* claiming under the leaſe of 1729 ;—this ſuit 


was depending at the time of paſſing the act for 
the relief of tenants claiming under covenants 
of renewal ; it is therefore to be determined 
without any regard to the proviſions of that act. 
It is imagined,.that upon due conſideration of 
the principles upon which Courts of Equity 
proceeded in caſes determined antecedent to 


* that act, it will appear that tenants have been 


| relieved, when they have lapſed the time of re. 
newal, either through the fraud of their leſſor, 


3 from unavoidable accident, but that there i: 


no caſe antecedent to that act in which a tenant 
was relieved, where the lapſe has ariſen from a 
groſs unaccounted for neglect, ſuch as the law 
calls laches, and {till leſs was the tenant in- 
titled to relief if to this laches was added fraud 
and breach of covenants. All the circumſtances 
which haye at any time, and in any caſe, been 


a. conſidered as objections fatal to the tenants 


claim of renewal, it is apprehended, concur in 
this —Original fraud in obtaining the leaſe, a 
continued breach of covenant and agreement 
down from 1930, even to this day, for the ſum 
of money agreed to be paid (as a conſideration | 
for making this leaſe) on the 1ſt of November, 
17.30, which appears to be ſtill unpaid. The firſt 
life died in 1741, the pores in 1746. No appli- 
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cation was made for a renewal, during the life 
of Mr. Bridges, who died in 11451. Here is a 


laches of ten years, not at all accounted for. 


In 1753, 2 bill is filed againſt Mrs. Bridges, 


tenant for life, and the late Duke of Chandos, 
in whom the reverſion was then veſted, and the 


reſpondents rely on the decree of 19 56, as hav- 
ing extinguiſhed all antecedent default of the 
tenants; but it is preſumed, it cannot have that 
effect, when it is conſidered; that no decree 
was, or could be obtained againſt the Duke in 
that cauſe, That the decree was againſt a te- 


nant for life intereſted, and offering to renew; 


that the tenants deſerted that decree; that they 
never, during the life-time of Mrs. Bridges, 
either ſettled for or paid thoſe ſums, upon the 
payment of which they were, by the decree, 
declared entitled to a renewal, and that they 
never did, during the ſeven years which Mrs. 
Bridges ſurvived the decree, apply for, or obtain 
a renewal from her. The laſt life died in 
1760 : Np application was made to Mrs. Bridges 
during her life for a renewal in his place, and 
no application was made to the Duke until the 


| preſent bill was filed in 1569, and this laches 


is not in any manner attempted to be accounted 
for. On the contrary, they have attempted by 
a very looſe depoſition of one witneſs, to prove 
an application to the Duke in 1764 to renew; 
but! this witneſs does not prove it fly, and it 


is 
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is poſitively denied in the Duke's anſwers, Al 
theſe circumſtances, added to the with- -holding 


ene, of the rents for 24 years, it is ſubmitted, are fully 


ſufficient to rebut any original equity which the 
reſpondents may attempt to-eſtabliſh, but which 
it is humbly contended, the reſpondents cannot 
be adjudged to have, as againſt the 158 

. 

Fourthly. But though it ſhould have been ne. 
ceſſary to have determined upon the point of no. 
tice, it is ſubmitted that the Court ſhould, with. 
out directing an iſſue, have decided the point 
upon the evidence before them, and that their 
deciſion ſhould have been againſt the reſpon. 
dents. It appears clearly in the cauſe, that no 
vivã voce examination of witneſſes can now be 


had on either fide. William Porter, the only 


witneſs produced to that point on either ſide, is 


| dead theſe ſeveral years; and it ſeems unuſual 


for a Court of Equity to ſend a fact to be tried 
by a jury upon paper evidence: the great ad- 
vantage which the trial by jury has oyer that by 
paper evidence, is the ſuperior opportunity the 
jury has of weighing the credit of the witneſſes 
from their perſonal appearance, and the manner 
in which they give their evidence, and of con- 


fronting the witneſſes with each other : But | 


the judges of a Court of Equity (judges of fact 


as well as law) are ſurely more competent to 


decide 50. paper evidence than a jury, and it 
ſhould 
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ſhould be more immediately their province to 


do ſo; the evidence of notice is in this caſe 


clear and full, and ſupported ſtrongly by the p 


probability of the fact, by the ſituation of the 


parties to the tranſaction, and by all the circum- 
ſtances of the caſe. The leaſe of 1729 carries 
upon the face of it deciſive evidence that the 


leſſees had notice that the eſtate was under ſet- 
tlement; they have therefore admitted by their 


bill notice of the ſettlement of 1712, previous 
to the execution of their leaſe; they had notice 
of the ſettlements of 1718, and 1728, when they 
made the late Duke a party to their bill in 
1753; they have not explained when, or in 
what manner they came by that notice. There 
is no evidence in the cauſe, which accounts for 


their having notice of the ſettlement of 1712, 


but what ariſes from the leaſe itſelf, and the 
evidence of Milliam Porter; but they are alſo 


evidence of notice of the ſettlements of 1718, 
and 1728. 


It is certain that a Court of Equity 
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will not decree upon the evidence of a ſingle 


witneſs, againſt the clear and poſitive oath of a 
defendant in his anſwer, but it never has been 
aſſerted, that the oath of a fingle unexteption- 
able witneſs was not ſufficient to ſupport a de- 
cree againſt the allegation of a plaintiff in his 


bill, eſpecially if, as in this cafe, the evidence 


of that ſingle witneſs was not only in itſelf high- 
ly probable, but alſo ſupported by the ſituation 


of 
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of the parties, and the circumſtances in the 


cauſe. The finding relative fo notice in the 


Dowager of ſpecjal verdict, which is the only evidence re. 


CuaNnpDos 
. againſt 
Brow N- 
LOW. 


A. Wolfe. 
M. Smith. 
A. C. Ma- 
cartneFe 


lied on by the reſpondents, is open to many 
objeCtions ; it is not only a negative finding, 
which is unuſual and improper, but it is a find. 
ing of an univerſal negative, which is impoſſible 
and abſurd. It can only be accounted for by 
that partiality and favour with which juries, 


however reſpectable, are too often led to confi. 
der the caſe of a tenant contending with his 


landlord. Beſides the objections to this ſpecial 
verdict, conſidered as evidence, are legal, and 
much more proper for the conſideration of a 
judge than a juror. Upon theſe grounds, and 
for theſe reaſons, the appellants humbly hope 
this decretal order. will be .reverſed, and ſuch 
order and decree made by your Lordſhips as 
ſhall be agreeable to equity and juſtice. 


On the other fide it was argued that the order 
ought to be affirmed. Firſt. Becauſe the prin- 


_ cipal queſtion in the caſe is a mere matter of 


fact; namely, whether the leſſees of the leaſe 
1729 were or were not purchaſers for valuable 


conſideration of that leaſe, without notice of | 


thoſe ſettlements under which the appellants 
claim, and the evidence as to that fact being 
contradiQory, the Court was proper in direct. 


ing the iſſue which they have directed, in or. 
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der that ſuch fact might be aſcertained by the 


conſtitutional tribunal, namely, a jury; and 


381 
1791 
Ducheſs 


the Court be thereby enabled at the final hear- Dowager of 


ing, to pronounce ſuch, a decree, as will do 
complete juſtice between Ws contending par- 
ties. 


Secondly Becauſe the point of conſtriQve 


notice relied on by the appellants has not been 


eſtabliſhed by any ſufficient evidence, inaſmuch 
as no actual agency in William Peſcod, on be- 
half of tlre leflees, was proved in the cauſe; and 
the ſettled rule of law is, that conſtructive or 
preſumptive agency ſhall never be held ſufficient 
to watrant an inference of conſtructive notice; 
or in other words, proof of notice on a man 
not ſhewn to have been the actual agent of a 
party in the very matter in queſtion, ſhall ne- 
ver be conſidered as any notice to that party. 


Thirdly. Becauſe the fraud and under-value 


alleged by the appellants have not been eſtabliſh- * 


ed by any proof in the cauſe, and the neceſſary 
preſumption at this day is, that there was no 


| fuch fraud or undervalue, inaſmuch as neither 


George Bridges nor Ann his wife, in any of the 
ſuits which depended between them and the les 
ſees ever alleged or complained , of any ſuch 
fraud or r undervalue, 


Fourthly, 
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Fourthly, Becauſe the laches imputed to th 
leſſees (if any ſuch were ever juſtly imputable) 
Dowagerof all happened and incurred during the lives of 

George and Ann Bridges, and before the late 
Duke of Chandos became intitled to the rents 
and profits of the eſtate ; and ſuch of them (if 
any) as happened prior to the decree of 15506, 
were all cured and done away by that decree; 
and ſuch of them (if any) as happened ſubſe. 


quent to that decree, have been cured, or wav. 
ed by Ann Bridges's having received the renewal 


of 1757, as well as by the late Duke's having 
adviſed the leſſees to ſecure to the repreſentatives 
of Ann Bridges the rent due in her life time, 
and by the Duke's own receipt of the rent down 


to the 2d 15 of n 6. 1766. 


. Fifibly. Becauſe it is the item practice and 
undoubted privilege of Courts of Equity, found- 
ed on the cleareſt principles of reaſon and of 
juſtice, that inall caſes where there is a contra- 


* Tiety, or an inſufficiency of evidence as to any 


fact material in the cauſe, and on which it is ne- 
ceſlary for the attainment of complete juſtice 
(as in the preſent caſe) that the conſcience of 


the Court ſhould be ſatisfied, 


to direct an iſſue 


ſo as that that material fact may be aſcertained 


by the verdict of a jury, and the conſcience of 


the Couft be thereby ſet at eaſe. 
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After hearing counſel the following queſtions 179 c 


| were put to the Judges, on Friday 18th of — 


Ducheſs 
March, and they were ordered to deliver their Dowagerof 
HAN DOS 5 
opinions thereupon on Friday following. _ 
| BROWN - 


LOW. 


1: Whether the ſtatute 6 An. c. 2. or any and Queſtions 
what clauſe in the ſaid ſtatute has enabled the 3 
reſpondents to maintain an action of covenant © ous, 443 
at law for breach of the covenant for renewal | 
contained in the leaſe bearing date on the 2d of 


November, 1729, which leaſe has been regiſtered 


purſuant to the ſaid ſtatute, againſt 'the appel- 


lant Lady Anna Eliza Bridges, claiming the re- 
verſion and inheritance of the demiſed premiſes 
as aſſignee of the covenantor by deed executed 
prior to the leaſe and covenant, which deed has 
not been ſo regiſtered ? 


2. Whether by the ſtatute 6 Au. the unregiſ- 
tered deed of 1128, purporting to convey the 
reverſion of the premiſſes in queſtion for value 
to the Duke of Chandos, under whom the appel- 
lants claim, be valid to defeat, as againſt the 
appellants the operation of the regiſtered cove- 
nant for renewal in the leaſe of 1729, of ſaid 
premiſes, made to the perſons under whom the 
reſpondents claim ? | 


3- Whether the unregiſtered ſettlement of the 
21ſt of * 1728, is to be deemed and ad- 
| | Judged 
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1791 judged as fraudulent and void againſt the reg. 
xo tered leaſe of the 2d of November, 1729, and 


Ducheſs 
gerof the covenant for renewals therein contained, ſo 


far as it may defeat the effect and operation of the 
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ſaid covenant upon the reverſion in fee, which 
was veſted in George Bridges by the ſettlement 


of the 1th of EG; I 7 12. 


On Friday the 25th of March, the Lord Chief 
Baron IELVERTOoN delivered the unanimous 
opinion of the Judges preſent, viz. HAulL ron 
and MzTce, Barons—HENnN and BENNEerrT, 


Juſtices of B. R.—KELLY and CRooxsHanxs, 


Juſtices of C. B. Upon the firſt queſtion in the 
negative ; but that they do not mean to be con- 
ſidered as giving any opinion, whether an action 
of covenant may or may not be maintained 
upon the covenant mentioned in the queſtion at 


the common law with the . aid of the ſta - 


tute. 


Upon the 04d queſtion in the negs 
tive. 


And upon the third * in the affirma· 


tive. 


: The Lord CHANCELLOR acquainted the 
Houſe that he had received the opinion of Sit 
SAMUEL BRADSTREET, upon the firſt queſtion 
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in the following words, i iel an afiied 
of covenant cannot be maintained by the reſpon- 
dents for breach of the covenant of renewal 


againſt the appellant Lady Anne Eliza Bridges, 
as albgnee of the covenantor. 


Upon the ſecond queſtion, 1 apprehend the 


unregiſtered deed of 1748 to be valid fo as to 
defeat as againſt ihe appellants at law the opera- 
tion of the regiſtered covenant for renewal in 
the leaſe of 1729. 


And upon the third queſtion, I am of opinion 
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the unregiſtered ſettlement is not at late to be 


deemed fraudulent and void againſt the regiſter- 


ed leaſe and covenant for renewals therein con- 


ined, ſo far as may defeat the effect and ope- 
ration of the ſaid. covenant upon the reverſion 
in fee, which was veſted in George Bridges by 
the ſettlement of the 13th of November, . 7124 


but which he parted with * the- ſettlement of 


1728. 


The Lord CHANCELLOR alſo acquainted the 
Houſe that he had received the opinion of Mr. 
Juſtice HELLEN, upon the firſt queſtion in the 
following words: —I apprehend the covenant at 
lawdid not expire with the eſtate: at law ; if the 
5th clauſe in the 6 An. c. 2. has made void the 


unregiſtered conveyance of the reverſion to the 


Vol. II. Cc 5 Duke 
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1791 Duke of Chandos as againſt the regiſtered leaſe 


1 6g of 1129, which I apprehend it has, then the co. 
Dowager of venant having attached on the reverſion in fee, 


1 3 5 Which was in George Bridges by the ſettlement 
Bine. of 1712, is, I apprehend a covenant running 
with the land, binding on the aſſignees of the 
covenantor, and the covenantees may have their 
action againſt Lady Anna Eliza claiming as al- 
ſignee of the covenantor. I apprehend that a 
fee farm grant in 1729, if regiſtered, would be 
good againſt the unregiſtered deed in 1728; and 
if a regiſtered grant in 1729 of the whole fee 
to a third perſon, would be good againſt the 
A unregiſtered grant in 1728, of the reverſion to 
the Duke of Chandos, why not the grant of a 
leaſe of lives renewable, which leaves the rent and 
reverſion to go to the Duke? Lady Anna Eliza 
claims the reverſion as aſſignee of the covenan- 
tor by an unregiſtered deed prior to the cove- 
nant, but if the 6 An. makes ſuch deed void, as 
againſt the regiſtered covenant, ſhe muſt take 
the fee as George Bridges had it, ſubject to the co- 
venant, and then the covenantees will have an 

action for breach of the covenant. 
Upon the ſecond queſtion, I think the unre- 
giſtered deed of 1728 is void as againſt the re- 
giſtered deed of 1729, and cannot be valid to 
defeat, as * the appellants the operation of 


the 


4 
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the regiſtered covenant of renewal made to the 
lefſees, under whom the reſpondents claim. 


And upon the third queſtion, I think the un- 
regiſtered ſettlement of 1428 is fraudulent and 


void againſt the regiſtered deed of 17 29, ſo far 


as it may defeat the operation of the covenant 


on the reverſion in fee, veſted in George Bridges 


by the ſettlement in 1712; otherwiſe I think 
the 5th clauſe in the 6th of An. c. 2. would 


mean nothing ; but I apprehend the operation 


of the ſtatute is to give a. priority to the regiſ- 
tered deed, and to every part of it, and thereby 


to ſubject the reverſion to every right given by 


the leaſe ; for I think the legal priority deviſed 
from the ſtatute will have 99 effect of an ac- 


| tual priority. 


Lord CHANCELLOR. My Lords, the gene- 


ral queſtion upon this appeal is—whether the 
fact of notice upon which the Court of Exche- 


quer has directed an inquiry, be material and 
neceſſary, in order to decide the merits of the 


preſent cauſe. If it be material and neceſſary, 


| in my judgment this decretal order ought to be 


afirmed : If it be not material and neceſſary, 


and ſufficient ground appears upon the face of 


the cauſe as it now ſtands, to warrant a decree 
ot diſmiſſal, the order which has been pronounc- 


| ed TIT to- be reverſed. This caſe has. been 
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incumbered with an abundance of irrelevant 
matter. The material facts in the cauſe he With. 
in a narrow compals. 


It appears that the manor of Hillars was the 
eſtate in fee of George Rodney Bridges, and that 
in the year 1712, he executed a ſettlement on 
the marriage of his ſon George Bridges, whereby 
the manor was limited to George Bridges for life, 
with remainder to his intended wite for life, 
with remainder to the firſt and other ſons of the 
marriage in tail-male ; remainder to George 
Bridges in tail- male; with a reverſion in fee to 
George Rodney Bridges; and a limited power of 


leaſing was reſerved to the perſons who took el- 


tates for lite, under this ſettlement, when they 


ſhould be in poſſeſſion of the land. It appears 


that prior to the year 1718, George Rodney 
Bridges died; whereupon, the reverſion in fee 
deſcended to his ſon George Bridges, and that in 
the year 1318 an agreement was entered into 
between him and the Earl of Carnarvan, the ap- 
pellant's great grandfather for a grant of this 
reverſion. This agreement however was after- 
wards relinquiſhed, and by a deed executed in 


February, 1728, A new. grant of the reverſion | 
Was made to the Earl by Mr. Bridges, for 000. 


actually paid to him; to, which deed a gentle- 
man of the name of William FPeſcod was an ex- 


ecuting party; ; ſo that th l appears to have 
been 
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been 4 purchaſer fot fair and valuable conſide- 


tation 6f this reverſion.— The receipt indotſed 
upon the deed of conveyance would alone, at 
this day, be evidence of the payment of the con- 
ſideration, but that fact is found by the ſpecial 


verdift which has been read in evidence at the 


| bar. In VMovember, i729; the leafe in queſtion 
was executed by George Bridses ànd Ann his 


wife: It is a leaſe for three lives, with a cove- 
nant on the part of Mr. and Mrs. Bridges, theit 
heirs, executors, and aſſigns for perpetual re- 
newal. This leafe has been regiſtered purſu- 
ant to the proviſions of the ſtatute 6th An. 
known in this country by the name of the Re- 
giſtry AF. But the deed granting the reverſion 
to the Earl of Carnas von has not been regiſtered. 
One renewal was executed under the covenant 
by Mrs. Bridges, and the original bill in this 
cauſe was filed againſt the late Duke of Chandos, 
as ſtanding in the place of the Fart of Carnar- 
von, to Rave this covenant for renewal attached 
by the decree of a Court of Equity upon the re- 


verſion ſo purchaſed by the Earl, prior to the 


execution of the leaſe. The general objection 
which has been made to this decretal order is, 
that a ſufficient ground was laid at the hearing 
of the cauſe for diſmifſitig the reſpondent's bill: 
Ii, becauſeirappearedthatfaud ant iipofitioft 
had been practiſed on Mr. Bridges by the leſſees, 
in obtaining from him the original leaſt; Se- 
condly, 
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condly that ſince the execution of the original 
leaſe, the leſſees have been guilty of fraud and 

neglect, by which they have forfeited their 
right of renewal. Next it is objected, that the 
covenant for renewal did not bind the Earl of 
Carnarvon or the perſons deriving the reverſion 
from him at law, and conſequently that in this 

caſe a Court of Equity cannot compel. the appel. 
lant ſpecifically to execute it; and although the 
covenant did bind the appellant at law, yet that 
claiming as a purchaſer for valuable conſidera. 
tion, without notice of the leaſe and covenant, 
a Court of Equity cannot make any decree 
againſt her for a ſpecific execution of the cove- 
nant. Upon theſe grounds it has been inſiſted, 
that the fact of notice is immaterial ; but if it 
ſhould be. held to be material, that it has been 
- ſufficiently eſtabliſhed by proofs in the cauſe. 
1 will firſt diſpoſe of this objection, and if the 
fact of notice be material, I am of opinion that 
the Court of Exchequer would not have been 
warranted in diſmiſſing the bill upon the proofs 
of notice actual or conſtructive, as they appear 
in the cauſe. With reſpect to actual notice, it 
depends principally upon the evidence of il. 
+ liam Porter, who has depoſed explicitly to the 
fact: He ſwears that the original leſſees had 


actual notice of the deed of 1728, by which the 


» reverſion in fee of the manor of FVillars was 
granted to Lord Carnarvon, And if the perſons 
| Po who 
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who conducted this cauſe on the part of the ap- 


pellant had reſted the proof of notice on the evi- 
. dence of William Porter, I ſhould be of opinion 


that his teſtimony, connected with the particu- 
lar and unuſual reſervation of the rent in the 


original leaſe, would ſufficiently have eſtabliſhed | 


the fact. But on the trial of the ejectment, 
which was brought by the late Duke of Chandos, 
againſt the reſpondents, William Porter was pro- 
duced and examined on his part, to this fact, 

evidently with a view to eſtabliſh the fact of no- 
tice in this cauſe ; becauſe it was utterly imma- 


terial to make out the Duke's title at law; and 


therefore the appellant's father having W 
rily, and, I might ſay, wantonly produced Wil. 
liam Porter on the trial at law, to be examined 
as to the faQ of notice, and the jury who tried 


the ejectment having heard his evidence, and 
found a verdict that the original leſſees had not 


notice of the deed of 1728, I do not ſee that 
the Court of Exchequer could, under the cir- 
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cumſtances of this caſe, have grounded a decree 


of diſmiſſal upon Porter's evidence, contradict- 
ed as it is, by the verdict of a jury before whom 


he was examined as to the fact of notice. It has 


been objected to the verdict upon this fact, 
that it is negative, and that this particulr finding, 


the face of the ſpecial verdict, condemns itſelf. 
Perhaps theſe objections, if they had been made 
; | in 


when compared with other facts appearing on 
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dict and judgment, the appellants' title reſts at 


putably he had of the ſettlements of 1718 and 


dence in the cauſe goes directly to ſhew that no 
confidence was placed in him by the leſſees in 


added in negotiating and preparing the original 


his — and particularly in preparing the 
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in the Court of Law, might have laid a ground 


Duke proceeded to make up this ſpecial verdig, 
and to argue it in the Court of Law, and ob. 
tained a judgment upon it; and upon this ver. 


this day to the immediate poſſeſſion of the land. 
Therefore, circumſtanced as the proofs | in this 
eaufe are, upon the fact of actual notice, I do 
not fee that the Court of Exchequer would have 
been warranted in diſmiſſing the ee 


Then, as to ee notice, it is clear 
that if the appellants had proved what they have 
ſtated, that William Peſcod was the confidential 
agent of the leſſees, in negotiating the original 
teaſe with Mrs. Bridges, the notice, which indiſ- 


1728, would have affected them. But the evi- 


the progreſs of this negotiation, but that he 


leaſe, as the agent and counſellor of Mr. Bridges 
only. This appears from the evidence of Wil. 
liam Porter: — He ſwears that Peſcod' was em- 
ployed by Mr. Bridges as his land ſteward, 
agent, and counſellor in the management of 


leaſes 
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leaſes which Mr. Bridges was accuſtomed to 


make of his eſtates ; that Szephens, in negotiat- 


ing the original leaſe, applied' to Mr. Bridges 
and to: Peſcod as hir agent; and therefore ſo far 


as Porter's evidence goes, it does not appear, 
that in the original negotiation Stephens, who 
ated for himſelf and the other leſſees, placed 


any confidence whatever in Feſcod. It is true, 
that in a ſubſequent part of his depoſition, Por- 


ter ſwears that Peſcod peruſed the original draft 


of the leafe, as counſel and agent for both par- 


ties, but this, when campared with the former 
part of his teſtimony, and with the ſubſequent 


conduct of Stephens, is not in my judgment by 
àuy means ſufficient to eſtabliſh that degree of 


confidence as placed in Peſcod, which is neceſſa- 
ry to affect the leſſeæs with conſtructive notice 
of the deed of 1728. For it appears in the cauſe, 
that upon Slephens's return to Ireland, he ſub- 


mitted the leaſe which had been thus peruſed 


by Pe{cad,, and was executed by Mr. and Mrs. 


Bridges to the inſpection of his counſel here, 


and that upon objections ſtated by them to the 
ſorms of. it, a new draft was prepared in Ireland, 
| and ſent over to Pęſcod, in order to have it ex- 
ecuted by Mr. and Mrs. Bridget, which was ac- 


cordingly done. It is under this leaſe, which 


was thus prepared in this country, and after- 
wards. executed by Mr. and Mrs. Bridges that 
the. reſpondents claim. And it is in my mind a 


material 
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material] circumſtance, that the letter written 
by Stephens to Peſcod, which accompanied the 


Dowager of leaſe thus prepared in Jre/and, when it was ſent 
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to Mincheſter for execution, ſeems to be the only 
part of the correſpondence which paſſed be. 
tween them, that has not been produced and 
proved in the cauſe, although it clearly appears 


that ſuch a letter was written by Stephens very 


ſoon after his return to Ireland. I am therefore 
of opinion, that it does not appear in the cauſe 
that Stephens, who negotiated the original lcaſe 
for himſelf and the other leſſees, put that degree 
of confidence in Peſcod, which will affect the 
leſſees with notice of the ſettlement of 1128, 


which notice it is acknowledged Peſcod had. In 


the caſe of Le Neve v. Le Neve, the agent 


through whom his principal was affected with 
notice, was confidentially employed by him; 
ſo it was in the ſeveral caſes-referred to by Lord 
HARDWICEE in Le Neve v. Le Neve.(a). Here in 
my judgment the ground fails the appellant; and 
therefore, I cannot ſee that the fact of notice, 


actual or conſtructive, is fully eſtabliſhed in the 


cauſe. It has been objected to this decretal or- 


der that Porter is dead, and therefore that it is 
vain to direct an inquiry into the fact, which can 


only be aſcertained by his evidence. It does 


not appear that Porter is dead; and if the fad 
were U I do not ſee how it could have war- 


ranted 


| (a) 1 Veſ. 64. 3 Atk. 646. 
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| ranted the Court below to diſmiſs the reſpon 
dents” bill. 


The next queſtion which ariſes is, Whether 
the iſſue which has been directed by the Court 
of Exchequer, be material and neceſſary in order 
to determine the merits of the cauſe. The firſt 
objection made to the reſpondents” claim is, ori- 
ginal fraud and impoſition by the leſſees on Mr. 
and Mrs. Bridges, in obtaining the leaſe of 
1729. But J do not fee that any ſuch fraud has 
been proved. It appears that in the year 1693 
a leaſe had -been made of this manor to Mr. 
Carroll by George Rodney Bridges and the Coun- 


60ol. for the firſt ten years, 3 gol. for the next 
ten years, and 800l. for. the reſidue of the term. 
And that in 1705 a term of 10 years had been 


roll, or his repreſentative, had proved a very 
litigious and refractory tenant, and that ſome 
time previous to the year 1126, Walter Stephens, 
one of the original leſſees under whom the reſ- 
pondents claim, had been employed by Mr. 
Bridges to manage his eſtate in Ireland, and to 
ſuperintend Carroll's motions.—A letter written 
in December, 1726, by Stephens to Milliam Peſ- 


the part of the appellants, in which is ſtated 
an accurate liſt of the tenants of this eſtate, and 
| | > 


- Dowagerof 


againſt 9 


teſs of Shrewſbury, for 31 years, at the rent of 


added to Carroll's leaſe. It appears that Car- 


cod, has been proved in the cauſe, and read on 
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of the number of acres ſuppoſed to be in the oc. 
cupation of each tenant, computed in the whole 
to amount to 8666 acres.—But Stephens in this 
letter informs Mr. Bridgzs's ſteward, to whom 
it is addreſſed, that probably on a new ſurvey 


the eſtate would be found to contain 104000 


acres,—and that if let to ten or fifteen -tenants, 


it would produce a rent of zool. per annum. — 


I cannot fee any ſymptom of fraud, or of a wiſh 
on the part of Stephens to impoſe on his em- 


ployer, in this letter. —From the other letters 


which have been proved in the cauſe, it appears 
that from 1726 to 1729, Stephens, acting under 
Mr. Briages's directions, had been employed in 
proſecuting ſuits againſt Carroll, one of them 


in the equity fide of the Exchequer, in which a 


ſequeſtration directed to Yalter Stephens, Rich- 
ard Deſpard, and William Carden had. iflued, 
and was executed againſt his freehold intereſt 
in this manor of Villars. Two letters written 
by Walter Stephens on the 5th May, 1729, have 
been read ow the part of the appellants, one of 
them addreſſed to Mrs. Bridges, the other to 
William Peſcod. In that which was written to 


Mr. Bridges he ſtates the value of the eſtate to 
be 2606). per annum —And in his letter to Pe/- 


cod, he recommends, in letting the eſtate, that 
it ſhould: be demiſed to three or four ſolvent te- 
nants.—It appears that in the month of Arguft 
n. Stephens went to e the ſeat of 

Mr. 
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Mr. Bridges near Winchefter, to treat for a leaſe 
of this eſtate, to be made to him, jointly with 


Richard Dejpard and William Carden ; and that Dowage of 


after a negociation which Aa for two 
months, Mr. and Mrs. Bridges executed a leaſe 
to them for three lives, with a covenant for per- 
petual renewal, at the rent of Sool. during the 
refidue of Carroll's term; and after the expira- 
tion of it, at the rent of 2000. Britiſh currency 


above quit-rent, ſubject to a fine of cool. on 


each renewal.—It appears that at the execution 
of this leaſe, an arrear of 35641. was due to Mr. 
Bridges by Carroll for rent—that . Stephens then 
paid a ſum of 1600l. to Mr. Bridges in part diſ- 
charge of it, and executed his bond for 19641. 
the ballance remaining due.—At this diſtance 
of time, very clear and ſtrong evidence would 
be neceſſary to impeach the leafe on the ground 
of original fraud practiſed in obtaining it.— The 


only ground of ſuſpicion which arifes, reſts up- 
on the confideration of value. In the month of 
May, 1729, Stephens, in his letter to Mrs. 
Bridges, values tllis eſtate at the rent of 2600l. 


Iriſh currency.—In the month of October fol- 
lowing, after a negotiation of two months, Mr. 

Bridges let him a leaſe at the rent of 2000]. Bri- 
tiſa curreney above quit: rent, fubject to a re- 
newal fine of 5ool. and Stephens then advanced 
1600l. in part diſcharge of Carroll's arrear, and 
9 his bond for 1964l. the remainder of 
it. 
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it —ls this an agreement to be impeached for 
undervalue at this diſtance of time, when Mr.“ 


Bridges during the whole of his life never ob. 


jected to it upon that ground, or attempted to 
reſcind it for fraud or impoſition practiſed upon 


him In my judgment there is not the ſhadow 


of a ground to object to the reſpondent's claim 


of a renewal, on the ſcore of fraud praQtiſed by 


the leſſees in obtaining the original leaſe.—I do 
not ſee that the evidence in the leaſe induces a 
ſuſpicion of it, and the charge never was made 


by Mr. or Mrs. Bridges during their lives. One 


Pra 


of them lived to 1752, the other to the year 
1763. 


The next objefion made on the part of the 
appellants is, that the leſſees after the execution 


of the original leaſe forfeited their right of re- 


newal by fraud practiſed on Mr. and Mrs. 
Bridges in their life; and by neglecting to 
apply for renewals upon the fall of two of the 


lives named in the original leaſe, one of whom 


died in 17 4a, the other in 1747-—In my judg- 
ment, the decree of 1756, which has been read 
in evidence at the bar, has finally concluded 
this queſtion.— This decree was made on à bill 


filed by the repreſentatives of two of the ori- 


ginal leſſees, and by the ſurvivor of them, 


againſt Mrs. Bridges, for a renewal to which 
bill, the _ Duke of Chandos was made a party. 
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in that cauſe, the defendants in their anſwer 
inſiſted that the leſſees had forfeited their right 
of renewal by neglect. If however it ſhould be 
determined that the leſſees were intitled to a 
renewal, the Duke ſubmitted to the judgment 
of the Court whether he was bound to join in 
the renewal, and if he was, whether he was in- 
titled to any and what proportion of the re- 


cauſe, the Court decreed the leſſees intitled to 


2 renewal, and directed the neceſſary accounts, 


which decree was ſubmitted to by Mrs. Bridges, 
the material defendant in that cauſe, and has 
in my judgment finally: concluded the queſtion 
of neglect or fraud alleged to have been com- 
mitted by the leſſees from the execution of 
their leaſe up to that period. 


It may be neceſſary here to diſpoſe of an ob- 


jection made on the part of the reſpondents, 
that this decree has bound the appellant's right, 
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| newal fine.— And upon the hearing of that 


for that the late Duke of Chandos, her father, 
was a party in the cauſe, and was bound by the 


decree to join in the renewal. In my opinion 


there is not any ground for this objection.— 5 
The Duke was an unneceſſary party in that 


cauſe; and if the plaintiffs had proceeded | up- 
on the the interlocutory decree, on the final 
hearing, the bill muſt have been diſmiſſed as 
againſt be Duke.—The Court could not have 


made 
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| 087 ogy newal.—If he had joined in it, it would have | the 
1 been the leaſe of Mrs. Bridges, and the con- lab 
geit firination of the Duke of Chandos ; and there. two 
*. fore with reſpect to the right of the Duke, or cre 
of the appellant to hold this eſtate diſcharged pofl 

of the covenant for renewal, I da not fee that it for 


Is in any fort affected by this decree of. 17 56. 


An objection has been made on the part of dea 
the appellants, that the leffees were guilty of the 
fraud in nor. proceeding. on the accounts di. wen 
rected by the decree of 1756.—See how that cou 
fact ſtands.—It appears that in May, 1756, about to t 


one month after the decree had been pronounc. It a 
ed, a bill of exchange was drawn by Mrs, fett] 
Bridges on the then leffees who had been plain. the 
tiffs in the cauſe, for 1 zool. being the ſum agreed then 


to be taken by her on account of the renewal-jincs of r. 
due by them. This ſum was paid in the month Brid 
of September following, and by the receipt en- Acco 

dorſed on this bill of exchange, ir appears, that pani 
the money had been depoſited in a bank by the and 

 leffees for that purpoſe in the year 17 54. —80 ſetrle 
that it is clear that by agreement the parties did whic 
not proceed upon the interlocutory decree of faid, 
1756, in order to fave expence ; but Mrs. vor 
Bridges conſented to accept 1 300l. in payment tion 
of the renewal-fines due to her, And when this at th 
_y was * to 885 Ms. Bridges, as ſhe was | Allo 
bound Ve 
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bound in common honeſty, and to guard igninſt - 
the event which actually happened, executed a 
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label of renewal for two lives in the place of the Dowagerof 


two original ceſtui que vies, purſuant to the de- 
cres of 1756, and which label remained in her 
poſſeſſion, the leflees — 2 8 to call 
. 3 


Mrs. (Bridget lived to 1963, and upon ber 
death the reſpondent Stephens, on the part of 


the leſſees, with Andrew Malie as their agent 


went to England to ſettle the remaining ac- 
counts with the executors of Mrs. Bridges, and 
to treat with the Duke of Chandos for a renewal. 
It appears that the account was immediately 
ſettled with the executors, that a mortgage of 
the ſum was executed for the balance dye to 


them, and that the executors delivered the label 


of renewal which had been executed by Mrs. 
Bridges to the reſpondent Stepbens, and then 


CranDos 
againſt 
ROWNs= - 
Low, 


according to Malie's evidence, Srephens accom- 


pattied by him went to the Duke of Chandos, 
and informed him that the account had been 


ſetrled with the executors of Mrs. Bridges, at 
which the Duke exprefſed his ſatisfaction, and 
faid, that he would make the. leſſees eaſy, and 
would apply for a Noli Profequi on an informa- 
tion which was then depending againft them, 


at the ſuit of the Attorney-General, It appears 


allo from Maſie's evidence, that application was 
Vor. 5 D d fs | then 
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11791 then ads by Stephens to the Duke of Chand 
Pochen for a reneyal in the place of the laſt of the ori. 


Dowager of ginal lives which had fallen in the year 1760; 


Ca aN pos doubl 
againſt that upon this application, he did not make he w: 
Brown” any objeQtion on the ground of fraud or neg. [FRG 


lect; on the contrary, it appears from Male 
teſtimony, that a caſe had been laid before Mr. Mr. 7 
Turke and another counſel on the part of the 
Duke, and that the queſtion, put to them was, 
whether the Duke or Mrs. Bridges was Intitled the d 


to the renewal- fine payable on the fall of the was f 
laſt life. 5 under 
. JFC exten 

It has been objected at the bar, that this res . undei 
ſimply on Malie's evidence, which has been cepter 
contradicted by the Duke's anſwer.—That an. up to 

- ſwer has not been read, but the fact fails the havin 
appellant; for the ſpecial verdict which has N 
been read in evidence, finds the application appea 
made by Stephens for a-renewal to the Duke, in Wl lung, 


the place of the laſt life which fell, and the and tl 
other faQs depoſed to by Malie. It appears i been, 
alſo that Stephens waited at London for two 
months; that the caſe which had been laid be. 
fore Mr. Yorke was miflaid 'by his clerk ; and Th 
that Stephens not chooſing to; u ait at London till Ml i th 
Mr. Zork:'s opinion could be had, returned to lf whett 
Ireland, It is evident therefore, that the Duke Wl let in 
was apprized of the fall of the laſt life by He. which 
Shale, that his heſitation to renew aroſe, not leſſor, 
from 


ppears 
two 


1d be- 
3 and 


fon till 


ied to 
Duke 
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e, not | 


from 
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from any objection in his mind on the ground 
of fraud or neglect by the leſſees, but from a 
doubt whether he was bound to renew; and if 
he was, whether he was intitled to the ran 
fine —I think the preſumption from the evi- 
dence muſt be that both queſtions were 1 55 to 
Mr. Tt orke. | 


| It now appears moſt clearly, that long before 


the death of Mr. Bridges, the Duke of Chandos 
was fully apprized of his title to the reverſion 
under the deed of 1728, and of the nature and 


| extent of Mr. and Mrs. Bridges's leaſing powers 
under the ſettlement of 1712.—The Duke ac- 


gag '- 15 
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cepted the rent reſerved by the leaſe of 1729 


up to the 1ſt May, 1766; and after that period, 
having, I preſume, been adviſed that the cove- 
nant for renewal was not binding upon him, it 
appears that he ſent Mr. James Tomkinſon to Ire- 


land, to enquire into the value of this eſtate, 


and the reſult of his enquiries appears to have 


been, a determination by the duke of Chandos f 


not to fubmit to this covenant for rene wal. 


* 


This cauſe then is, in my judgment, narrowed 


to the conſideration of two queſtions—Firſt, 


whether the regiſtration ef the leaſe of 1729, 
let in the covenant for renewal on the reverſion 
which had been granted by Mr. Bridges the 
_ to the Earl of Carnarven, by the deed of 


Dd 2 February, 
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February, 1728, ſo as to enable the reſpondent 
to charge the appellant Lady Anna Eliza, at 


Do law in reſpect of the covenant.—For in this caſe 


On AN DOS 
J % 
Brow No 
Low. 


ple. 


if the is not perſonally chargeable at law, in my 
judgment, the reſpondents have not the ſhadoy 


of a ground to come into a Court of Equity 


for a ſpecific execution of the covenant.—And 
ſecondly, ſuppoſing that the covenant is binding 
on the appellant at law—whether conſiſtently 


with the eſtabliſhed principles of equity, the 


reſpondents are entitled to a decree againſt ber 
for the ſpecific execution of it. 


With reſpect to FO firſt OO the argu. 
ment at the bar has been, that the regiſtry a0 


has made the deed under which the appellant 


claimsfraudulentand void againſt the reſpondent 
fo far as it interferes with their leaſe or the cove. 


nants contained in it. But that the fame act ha 


made the ſame deed valid and effectual, ſo fa 
as may be neceſlary to ſuſtain the leaſe and co- 
venants.— That is in plain Engliſh, that the ap. 


pellant is and is not aſſignee of the reverſion of 


the manor of Fillars, juſt as at different time 
it may ſuit the reſpondents“ objects. This ſpe 
cies of legal magic, I confeſs, goes beyond nj 
powers of comprehenſion. It therefore become 
neceſſary to examine the queſtion upon princi 
It is extremely clear, that the original 


raging regiſtering the deed of 1729, did 
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the lands, acquire a legal right of eſtate againſt g 
the aſſignee of the reverſion, claiming under the . 
unregiſtered deed of 1728. The eſtate, how- * 


ever, which was granted by the deed of 1729, 


is ſpent, and the queſtion now is, merely upon 


the force and effect of the covenant for renewal. 


And Firſt, the covenant for renewal did not 


enlarge the eſtate granted by the deed of 1729. 
The propoſition is ſelf. evident - but if it needed 
confirmation, the judgment of the Court of 
King's Bench upon the appellants'. title, founded 
on a. ſpecial verdict in ejectment againſt the 


reſpondents, which has been given in evidence 
at the bar, proves beyond controverſy, that the 


legal eſtate is now in the appellant, and that 
the. legal priority originally acquired by the 
regiſtration of the deed of 1729 is at an end. 
The covenant for renewal is in itfelf a mere 
perſonal contract, and at law the only remedy 
which lies for breach of it, is a perſonal action. 
But it may be neceſſary to ſtate the diſtinction 
between ſubſtantive independent covenants, and 


covenants referring to an eſtate in land, and 
waiting upon it. The firſt, if the contract is 
not illegal, always bind the covenantor, and his 


reprelentatiyes, in reſpect of aſſets tranſmitted 
or deſcended from him, and do not bind any 
other perſon. But covenants which wait on an 


eſtate in land, are void in their creation, if 


no 
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no eſtate paſſes by the deed. So if the eſtate 
he evicted, or ſurrendered, they become void. 


Dowagef bf I. Lev. 45. Caponhurſt v. Caponbur ſt. Telv. 18, 


Caaxpes 
againſt 
'BrxowNn- 

Tow. 


19. 1 Salk. 199. Northcote v. Underhill : of this 
deſcription are all covenants contained in leaſe; 
which in any way relate to the land demiſed.— 


They are annexed to the eſtates of the leſſor and 


leſſee reſpectively and wait upon them. But al. 


though they are thus attendant on an eſtate in 
land, they ſtill remain mere perſonal contract 


binding the parties affected by them, at lau, 
merely perſonally. At the common law theſe 


covenants bound only thoſe who were parties 


and privies to them; that is the covenantor and 
and covenantee, and their repreſentatives in re. 
ſpect of afſets tranſmitted. But the aſſignees 
of the reſpective eſtates upon which theſe cove. 
nants awaited, being ſtrangers in contract, were 
not bound by them at the common law, not 
could take advantage of them one _ the 


other. 


This however, is to be underſtood of expres 


covenants created by deed; for of covenants 


or conditions implied by the law, aſſignees could 


take benefit at the common law ſo is the dil. 


tinction taken, 1 Iuſt. 214. 2 Lev. 206. Har. 
pur v. Burgh. To remedy this inconvenience, 


the ſtatute 32 H. 8, Chap. 34. was enacted in 


England. And the ſtatute 10 Car, 1. Chap. 4] 
| Sl, 
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Se, 2. was enacted here, which is a tranſ- 
cript of the ſtatute H. 8. This act recites that 
by the common law of this realm no ſtranger to 
any covenant, action or condition, ſhall take any 
advantage or benefit of the ſame by any ways 
or means in the laws, but only parties and pri- 
vies thereunto ; and enacts that grantees or 
aſſignees of the reverſion ſhall have like remedy 
and advantage by entry or action for non-pay- 
ment of rent, waſte, or forfeiture, as the leſſors 
or grantors might have had. And that leſſees 
and farmers of lands, leiten at the time of the 
aſſignment, ſhall have like advantage of cove- 
nants againſt the aſſignees of the reverſion as 
There 
is not an act in the ſtatute book, the expoſition 
of which has been more clearly. defined, than 


the ſtatute 32 H. 8., from which our act has 


been tranſcribed. It is now ſettled beyond a 
poſſibility of controverſy, that to charge any 
perſon in covenant under this act as an aſſignee, 
— Firſt, the covenant muſt relate to the land or 
other thing dcmiſed ;—or to uſe a term of art, 
it muſt be a covenant running with the land. 


And ſecondly, there muſt be a privity of eſtate 


between the aſſignee and the covenantee; that is, 
if he is to be charged as aſſignee of the rever- 
ſion, the eſtate or a part of the eſtate in the 
land demiſed, which the covenantor had when 


he made the covenant, muſt be traced into his 
ſeizin 
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ſejzin or poſſeſſion. If he is to be charged az 
aſſignee of the leſſee, he muſt have in him the 
Downger of whole term and intereſt of the leſſee. 1 Inſt 
| 215. Lord Cokk's comment on the ſtatute H. 
8. © Aſſignees within this ſtatute muſt take 


< the eſtate, or a part of the eſtate of the leſſor, 


c which he had at the time of the leaſe, But 
an aſſignee of the reverſion of part of the 
land demiſed is not within the ſtatute, He 
muſt come in by act or limitation of the par- 
2h ty, though in the poſt, But the ſtatute does 
not extend to ſuch as come in by act in lay, 
nor to him who is in of another eſtate.” 8. 
P. 3 Mod, 338. Barker v, Damer, If a man 
covenants to do any thing collateral, not in the 
demiſe, and the word aſſigns is in the deed, yet 
the aſſignees are not bound, if they have no el. 
tate of the covenantor; for it is not the nam- 
ing them, but by reaſon of their eſtate in the 
land, they are made chargeable; ſame point 
determined Spencer's caſe, 5 Co, Cartbew 255. 
Huckle v. Wye. Doug. 174. Halford v. Hatch. 


{bid, 4.38, Eaton v. tbe re 766, Hare 
v. Cator. 


It is 057 therefore, that the ts to 
charge the appellant with this covenant at lav, 
muſt trace the eſtate, or a part. of the eſtate 
which the leſſor had in him when he made this 
leaſe, into the Tein and poſſeſſion of the appel- 
= Bane 
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the of covenant againſt the aflignee of the reverſion u 
iſt, to leſſees and farmers only of lands which were Dowager of 
HR. letten at the time of the aſſignment, and the yet 
ake chain of deciſions upon it down to the preſent Bon? 
lor, period have fully and finally ſettled the queſtion. 5 
But Let us ſee then what was the ſituation of the 
the parties at the execution of the leaſe of 1729. 
He Mr. Bridges, the leſſor, was tenant for life of the 
par- land, with remainder to his firſt and every other 
does ſon in tail-male; and the reverſion in fee was 
law, in the Earl of Carnarvon, who had it as a pur- 
8. chaſer for valuable conſideration under a deed 
man executed in February, 1728; fo that when Mr. 
the Bridges made this leaſe, it is clear he could 
, Jet bind only the aflignee of his life eſtate, by any 
0 el. covenant in the leaſe; and unleſs the ſubſequent 
nam- regiſtration of the leaſe extended the covenant 
the ſor renewal beyond its original import and ef- 
‚ fed, and diſplaced the reverſion which had been 


yeſted in the Earl of Carnarven prior to the 


leaſe, the appellant ſtanding in his place, in 


my judgment, cannot. be SG by the cove- 
nant, 


An objection was made at the bar, that a co- 


venant for renewal runs with the land and 


therefore binds the land let it come into the pol- 
ſeſſion of whom it may. This objection is 
anden on a ſtrange wid pie of the 


phraſe. 
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phraſe. Covenants which relate to the land; 
demiſed, are ſaid to run with the land, and none 
other bind the aſſignee under the ſtatute of Car. 
1. If the ſubje&t matter of ſuch a covenant 
has exiſtence at the time of the demiſe, the af. 
ſignee is bound, though he be not named. If 
it has not exiſtence at the time of the demiſe, 
the aflignee is not bound, unleſs he be named, 
But if a man covenants for him and his aſſigns, 
to do a collateral thing which does not concern 
the land, the covenant ſhall not bind the aſſig. 
nee though he be named. Spencer's caſe, 5 Co. 
16. For, fays the book, there wants ſuch privi. 
ty as is between leſſor and leſſee, and his aſſigns 
of the land, in reſpect of the reverſion. The 
diſtinction has been taken merely to aſcertain 
what covenants are binding upon the atlignee 
under the ſtatute. But can any man ſeriouſly 
' afſert, that becauſe a covenant for renewal is 
ſaid to run with the land, it is in the power of 
a perſon ſeized of a limited eſtate in the land, 
to charge it by ſuch a covenant, in the hands of 
the remainder-man or reverſioner, claiming by 
deed paramount the leaſe and covenant. Ihe 
covenant runs, not with the land, but with the 
eſtate of the leſſor in the land: —a covenant, 
which runs with the land, attends the eſtate 
which the leſſor had in the lands when he made 
the leaſe, but the moment that eſtate is ſpent, 
the covenant is at an end, as againſt the poſlel- 
| ED ſor 
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He is not perſonally charge- 
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able in reſpect of the covenant, unleſs his poſ. vo 


ſeſſion 1 is derived under the eſtate of the leſſor. 


Ducheſs 
Dowager of 
 Cuanopos 


age inſt 


I have dwelt upon this point longer than I Bows; 


ſhould have done, if my Lord Crire Bakow in 
delivering the opinion of the Judges upon the 
queſtion which I defired ſhould be put to them, 


had not ſtated that the Judges did not mean to 
give any opinion, whether the appellant was 


chargeable in a court of law for breach of this 


covenant for renewal, either at common law, 
or under the ſtatute of Car 1., not conſidering 
that either queſtion was referred to them. I. 


certainly did not, in defiring their opinions 
upon the effect of the regiſtry act, conſider it 


neceſſary to call upon them to ſay, whether in- 


dependent of that act, the appellant could be 
charged at law, in reſpect of this covenant; 
becauſe, in my judgment, if the leaſe of 1729, 
under which the reſpendents claim, had not 
been regiſtered, the deciſion of this queſtion 
could not have admitted of one moment's he- 


ſitation; and therefore it was that I defired the 


opinion of the Judges ſimply, * Whether the 
ſtatute 6th Ann, Cap. 2. known in this coun- 
try by the name of the Regiſtry Act, had 
enabled the reſpondents to charge the appellant 
at law, for breach of the covenant for renewal 
contained in the leaſe of 2d Novenber, 1729 3” 

| which 
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which queſtion, they have anſwered unani. 
mouſly in the negative. And I do entirely con. 
cur in opinion with them, that it has not; and 


in conſequence, this covenant for renewal, in 


my judgment, is not binding on the appellant 
either at law or in equity. I have already ſtated 
that ſo far as the leaſe of 1729 conveyed an eſ- 
tate in the land, that the original leſſees by re- 
giſtering that leaſe, acquired a clear, legal right 


of eſtate againſt the Earl of Carnarven, and 


every perſon claiming under him.— There is no 
doubt, that the unregiſtered deed of 1728 never 
could have been ſet up at law to defeat that eſ. 
tate; but in my judgment the regiſtration of 
the leaſe of 1729 had no other or further effect. 
It did not extend the covenant for renewal to 


any perſon who would not otherwiſe have been 


liable to it, nor did it alter the nature ok the 


covenant itſelf; and in order to ſupport the 
claim of the reſpondents, in my judgment, we 
muſt determine, that the regiſtration of this 
leaſe has had both the one and the other effect. 
And firſt, with reſpect to the covenant itſelf, — 
It is, on the part of the covenantor, a contract 
for himſelf, his heirs and executors, and his af- 


ſigns claiming from him ſubſequent ta the leaſe ; in- 
ſomuch, that if the reſpondents were now to 
bring an action againſt the heir of Mr. Bridges, 


or his executor, for breach of this covenant, 
they could not ſupport it, by aſſigning a refuſal 
A £ Sy by 
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by the appellants to renew their leaſe; becauſe 
the original contract on the part of the cove- 


nantor, extended only to the aſſigns of the cove- * Dowagerof 


nantor claiming from him ſubſequent, to the 
leaſe. So is the caſe of Target v. Loyd, 2 Ventr, 
277. where in an action of covenant by the leſ- 


ſee againſt the /eſſor, the breach alleged was, a 
refuſal by the aſſignee of the leſſor, and upon 


demurrer, judgment was for the defendant, it 


appearing that the aſſignment was made prior 


to the demiſe; for the covenant is only for the 4, 
fignees of the defendant after the leaſe made; there- 
fore, if the queſtion reſted ſimply upon this 


| point, I ſhould be of opinion, that this cove- 


nant could not be extended to the appellant.— 


There is not a word in the regiſtry act which 


can be conſtrued to alter the nature of the ori- 


ginal contract, or to give it additional, intrin- 


fic force, or effect. — Again, to extend this co- 
venant to the appellant, we muſt determine that 


the regiſtration of the leaſe of 1729 diſplaced 


the reverfion which had been granted to Mr. 
Bridges by the deed of 1728; elſe there is want- 
ing that privity of eſtate which is always neceſ- 
fary to ſupport an action of covenant by the leſ- 
ſee againſt the aſſignee of the reverſion.— And 
yet I cannot ſee any thing in the regiſtry act, 
which will warrant ſuch a conſtruction of it, — 
The act declares the unregiſtered deed to be 
fraudulent and and void as nn the regiſtered 
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1791 deed only.—And therefore as between Mr. 


* Bridges and the Earl of Carnarvon, there was 2 


Dowager of complete transfer of the reverſion by 'the deed 
carr of 1728, which was not ſhaken or in any fort 

BrowN-. affected by the regiſtration of the leaſe of 1729. 
1 would aſk how a declaration in covenant could 
be framed in this caſe, againſt the appellant, as 
aſſignee of Mr. Bridges, for breach of this cove. 
nant for renewal.—The reſpondents muſt firſt 
_ ſet out the indenture of demiſe with, a profert, 
and then declate that afterwards all the eſtate, 
&c. of the leſſor came to the appellant by al. 
ſignment thereof. Would the fact bear them 
out? or would the regiſtry act bear them out? 
know it has been the faſhion of the day, to 
affect a contempt of this particular branch of 
the profeſſion. —And yet I do not know a more 
unerring teſt to which you can put the conſtruc. 
tion of this act of parliament upon the preſent 
queſtion, than to-ſee whether-it will 'enable a 
pleader to frame a. declaration in covenant 
againſt the appellant. as aſſignee of Mr. Bridges 
for breach of this covenant for renewal.—ln 
my judgment the oniy rational conſtruction 
which the regiſtry a& can receive is, that a re- 
giſtered deed conveying an eſtate, or creating 
a charge upon land, will- avoid: prior exiſting 


T eſtates, or prior exiſting charges upon the ſame 


land created by an unregiſtered deed. This is 
the a: which the Bilar acts in Great. 
Britain 
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Britain have always received in V. eflmin/ter- 
Hall. But the regiſtration of a deed will not 
give it additional intrinſic force or effect; —it 
will not extend the contract beyond its original 
import, nor will it give any new right of per- 
ſonal action And when we are to conſider the 
force and effect of this covenant for renewal at 
law, it can be conſidered in no other point of 
view than as a mere perſonal contract.— The 
words of the act evidently extend only to deeds 
conveying an eſtate, or creating a charge upon 
land, —So far as the leaſe of 1729 did convey 


| an eſtate in land, the regiſtration of it gave it 
full force and effect againſt the deed of 728. 


- But in my judgment, it is clear that the re- 
giſtration of this leaſe did not extend the cove- 
nant for renewal beyond its original import.— 


It did not extend it to the aſſignees of the leſſor 
prior to the leaſe.— It did not give to the leſſees 


any right of perſonal action, which they would 
not have had, if the leaſe never had been regil- | 
tered. —lt did not diſplace the reverſion which 


| was veſted in the Earl of Carnarvon by deed, 
prior to the leaſe. —This the reſpondents ac. | 


knowledge by filing the preſent bill —For they 
call upon the appellant, as deriving the fee un- 
der the unregiſtered deed of 1728, to execute 
to them a new leaſe.—I am therefore of opi- 
nion that the covenant for renewal is not bind- 
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| common law, under the ſtatute of Car. 1. Or 
the regiſtry act.— And if it be not binding on 
her at law, in my judgment a Court of Equity 
cannot compel her EE to execute it. 


It has been ſtated at the bat, and Ante very 
truly, that a Court of Equity will in mary 
caſes enforce the ſpecific, execution of agree. 
ments, where the deed will not enable the part 
to recover damages at law. here cannot be 
a doubt, that a Court of Equity will compel 
the ſpecific execution of ſubſtantive indepen- 
dent agreements for ſettling, conveying, or al. 
ſuring lands by perſons upon whom they are 
binding, if entered into for good conſideration, 
although the agreements. may not- enable the 
parties who claim the benefit of them, to re. 
cover damages at law.— But it is in my opinion 
equally clear—If a leſſee comes into a Court 
of Equity to compel the ſpecific execution of 
a covenant in his leaſe, as running with, and at- 
tendant upon, the eftate of the reverſioner in the 
land, that to found the juriſdiction of equity, 
be muſt ſhew that the defendant againſt whom 
he deſires ſuch relief is perſonally liable at law in 
reſpect of the covenant, and of his eſtate in the 
land —Becauſe in this cafe, equity follows the 
law, and a&s only in aid of it.— The vrit of 
covenant commands the covenantor to perform 
* covenant.—If he negleQs ſo to do, the only 

remedy 
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femedy which the party has at law, lies in da- 
mages. And therefore where the defendant is, 
in reſpect of his eſtate in the land, liable at law 
to damages for bfeach of the covenant, a Court 
of Equity will follow the land it his poſſeſſion, 
and decree the coyenant to be executed in ſpe- 


cie, as being a remedy mote certain and ade- 


quate, than any tetribution in damages. —In 
ſuch a caſe, the decree of a Court of Equity 
acts only in aid of the municipal law.— And 


therefore, if the appellant here is not bound by 
this eovenant at law in reſpect of her eſtate in 


the land, it is in my judgment clear, that a 
Court of Equity has no manner of juriſdiction 
to follow the land in her poſſeſſon, and to com- 
pel her ſpecifically to execute the covenant.— 
To found the juriſdiction of a Court of Equity 
in this caſe, the reſpondents muſt ſhew that this 
covenant originally bound the appellant's eſ- 
tate in the land, and runs with it.—Ot to bring 


this ſtatement home to every man's conviction, 


a Court of Equity cannot compel the appellant 
[pecifically to execute this covenant, unleſs it 
is binding on her as poſſeſſor of the eſtate. — 
The propoſition is ſo evidently founded in the 
brſt principles of juſtice, that it is unneceſſary 
to ſtate any authotity in ſupport of it.— There 
u a caſe however in point, which fully and ex- 


| plicitly comes up to the point—Lord Shelburne 


v. Biddulph, 4 Bro. P. C. 594. — Charles Earl 
Vor. II. 55 0 
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_ a covenant for him, his heirs, executors and al. 


Henry from him, and that he took a conſider. 
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of Sbelburne, being under ſettlement executed 


with reverſion to himſelf in fee, made a leaſe 
for three lives to Biddulph of a part of it, with 


ſigns, for perpetual renewal.—Earl Charles died, 
leaving Henry his brother and heir, and it ap 
peared in the cauſe, that a real eftate of 1000], 
aryear and upwards, had deſcended to Earl 


able perſonal fortune as his' executor.— Ear. 
Henry entered into the ſettled lands, and levied 
a fine. Afterwards Biddulph applied to him for 
a renewal, which he refuſed, alleging that he 
took the land, not from his brather Earl Charles, 
who had made the leaſe, but by title pars. 
mount, under the ſettlement of 1699.—Upon 


| which Biadulpb filed his bill in the Court of 


Exchequer againſt Earl Henry, to be decreed 10 
a ſpeeifiek execution of the covenant ;—or if the 
Court would not decree à ſpecifick execution of 


the covenant, that he'might be reprized in ds | 
mages out of the real and perſonal eftate of 


Earl Charles, which had come: to his hands.— 
There, was a decree againſt Earl Henry for 2 


 ſpecifick execution of the covenant, from which 


decree he appealed to the Houſe. of Lords of 
Great: Britain. — There eculd: not be a doubt 
that 2 was entitled to be reprized for 
: breach 
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ated breach of this covenant againſt Earl Henry, out 
ns, of the afſets of Farl Char/es, which had come 
tail, to his hands; but in order to determine whe- 
leaſe ther he was Intitled to a fpecifick execution of 
vith WY | covenant, this queſtion was put to the 
dal Judges, — Whether by fine levied by the ap- 
AN pellant Fart Henry, the reverſion in fee of the 
8. tate in queſtion, was let in ſubject to the leaſes 
n in queſtion, and the covenant therein contain- 
_ ed, fot perpetual renewal And the unani- 


mous opinion of the Judges was, © That the 


ea leaſe for lives now in being was good and ef- 
eviel i fectual, as being ferved out of the reverſion in 
im for fee; which Lord Charles had in him, when he 
at he made it, and which. was now in Lord Henry. «i 
bares, i « And that the covenatit for renewal was bind- 
3 ing on Lord Henry, as being a lien on the ſame 
-Upon reverfion, which he had Jet in, by barring, diſ- 
urt ol charging, and extinguiſhing his eſtate-tail.” — 
ed '0 Aud on this ground, the decree was affirmed.— 5 
ide is material to obſerve the marked caution 
tion of with which the Judges of England anfwered = 
in d. us queſtion.—“ The covenant for renewal 
tate o vas binding on Earl Henry, as being a lien 
_ on the fame reverſion which Earl Charles, the 
| ror 1 


i ſeffor, had in him, when he made the leaſe, 
And which Lord Henry had let in, by levying 
*2 fine, whereby he had extinguiſhed the eſ- 
© tate · tail. The covenant therefore was bind- 
ing 8 Earl Henry at law, in reſpect of the 


E e 2 | old 
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old eſtate, which Earl Charles had in him, 
when he made the leaſe, and which Earl 
Henry had let in by the fine.— And being li. 
able at law in reſpect of the eſtate of the lef. 
ſor, which was in him, a Court of Equity was 
warranted to follow the land in the ſeizin and 
poſſeſſion of Earl Henry, and to deeree a ſpe. 
cifick execution of the covenant.—The de. 
fence made by him was, that he claimed the 
land by title paramount the leaſe and covenant, 
and that being his defence, the only queſtion 
was, whether he was liable to the covenant at 
law, in reſpect of his eſtate in the land.—If in. 
ſtead of levying a fine, by which he let in the 
old reverſion, Lord Henry had ſuffered a com. 
mon recovery of the land, the eſtate-tail and 
reverſion would have been barred, and he never 
could in that event have been charged by the 
covenant at law, in reſpe& of his eſtate in the 
demiſed lands Nor could a Court of Equity 
in that event, have followed the demiſed land 
in his poſſeſſion, and decreed a ſpecifick execu- 
tion of the covenant againſt him; becauſe in 
that event, Lord Henry would not. 20 had the 
ſame reverſion in him, which Lord Charles, the 
leflor, had when he made the leaſe.——So in the 
| Preſent caſe, one defence made by the appellant 
is, that ſhe claims the land under a deed pars 
mount the leaſe and covenant. —That the re 
verſion which ſhe has i in her, is not the ſame} 
| reverlion 
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um, reverſion, or any part of the ſame reverſion, 1791 
Earl which Mr. Bridges, the leſſor, had in him, when e 
7 li. he made the leaſe; and therefore not being * — ol 
lel. chargeable in reſpect of this covenant at law, a —_— g 
was BI Court of Equity has no juriſdiction to follow e 
and the land in her. poſſeſſion, and to compel her | 

ſpe⸗ ſpecifically to execute the covenant. —And in 

de- my opinion this defence is unanſwerable. In 

1 the my opinion it is clear, that ſhe has not in her 

nant, the ſame eſtate, or any part of the ſame eſtate 


eſtion which Mr. Bridges, the leſſor, had in him, when 
nt zt be made the leaſe; and conſequently, that the 
If in. covenant for rene wal contained in that leaſe 
n the cannot effect the appellant at law or in equity. | 
com. And therefore. upon this point in the caſe, if it | 
il and WY food alone, I ſhould be of opinion, that the | 
nee Court of Excheguer ought to have ne the | 
dy the Sep s bill. | 


in the 
Equity But ſuppoſing the appellant to be bound by | | 
| land che covenant at law, it remains to be conſidered -” 
EXecu- whether the known and eſtabliſhed principles | 


zuſe in of equity will not protect her againſt the relief ' 
had the which the reſpondents ſeek by their bill.— The 
les, the appellant's father, the late Duke of Chandos, in 
> in the WY his anſwer to the original bill, inſiſted, that the 
pellant WI Earl of Carnarvon, his grandfather, was a pur- 
d pars chaſer, for valuable conſideration, of 'the rever- 
the 16 lion of the manor of Yi/lars, without notice of 
ze ſame} = leaſe of 1729, or the covenant for renewal. 
everſion 5 —Thar 
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hat this eſtate was ſettled in 19 34, on the 
marriage of his father, and again ſetiled on his 


* marriage in 1752, and this defence has been 


fully proved in the cauſe.» The principle of 
equity is clear, that a purchaſer for valuable 
conſideration, without notice, having the legal 
eſtate in him, can always defend himſelf in 2 


him be for diſcovery or relief, and whether the 


prayer of that diſcovery or relief is founded on 


a right derived from particular contract, from 
the common law, or from the poſitive and ex. 
plicit proviſions of a ſtatute.— This I conſider 


to be a broad principle, as old as the inſtitu. 


tion of a Court of Equity; a principle which 
does not admit of exception, which has not 
been ſhaken for more than a century, and can- 
not now be queſtioned without ſhaking to its 
foundations the whole ſyſtem of equitable juril. 
prudence, which has been defined and eſtabliſh- 


ed by che collected wiſdom of ages. And hay: 


ing ſtated this prineiple in an extent ſo broad, 
feel myſelf bound unequivocally to ſupport i, 
which. I will do by a chain of authorities from 
the reign of Cars 2. down to 2 ae Pe- 


Tiod, 


The firſt cif rb: I ſhalt oY is the 
daſe of Baſſet v. Noſworthy, Finch, 102. deter- 
mined in 1673, by Lerd NoTTiNeram, and 
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the principle is ſtated by him very emphatical- 
, indeed. A purchaſer bond. fide without 
notice of any defect in his title at the time of 
the purchaſe made, may lawfully buy in a ſta- 
tute or mortgage, or any other incumbrance, 
and if he can defend himſelf at law, his adver - 
ſary never ſhall be aided in a Court of Equity; 
for equity will not diſarm a purchaſer, but aſ- 
it him; and precedents of this nature are very 
ancient and numerous, where the Court has re- 
fuſed to give any aſſiſtance againſt a purchaſer, 
either to an heir, or to g 40/d0w, or a creditor, or 
tothe fatherleſs, or to one purchaſer againſt another. 


And this rule of a Court of Equity is agreeable 


to the wiſdom of the common law, where the 
maxims which refer to deſcents, diſcontinuances, 
non- claims, and to collateral warranties are only 
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the wiſe arts, and inventions of the common 


law, to protect the poſſeſſion, and quiet and 
ſtrengthen the rights of purchaſers.— The fame 
principle was adopted in favour of a purchaſer. 
with notice, 

in 168 5, 1 Vern. 179, 356. Prec. in Chan. 65., 
The bill was brought by a dowreſs to remove a 
truſt term. The defendanc pleaded himſelf 2 
purchaſer for valuable conſideration, but did not 
deny notice. 
at the hearing the plaintiff's bill was diſmiſſed, 
and on an appeal to the Houſe of Lords, the 
decree was affirmed. 


Lady Radwor v. Landebench, heard | 


He was ordered to anſwer, but 


Show, P. C. 69, 70. 
The 
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The ſame queſtion aroſe between a dowreſs and 
the heir in the caſe of Lady Dudley v. Lord 
Dudley, Prec, in Chan. 241; and the doy. 
reſs was relieved. And in making his decree in 
this caſe, the Chancellor declared, that Lady 
Radnor's caſe was determined ſolely in favour 
of the purchaſer, becauſe, ſays he, all ſuch pur. 


-chaſers muſt be ſupported and protected. Lady 


Raanor's caſe is again recogniſed by Sir J 
Jekyll, in the caſe of Sutten v. Sutten, 2 Wh, 
700. By Lord HAR DPWICEkx, in the caſe of 
Willoughby v. Willoughby, 1 Durn. and Eaſt (a). 
Again by Lord HARDwICkE, in Suannock v. 
Lifford, Ambler, 6. And by Lord Camutn in 
1768, in the caſe of Morecock v. Dickens, report. 
ed in the fame n 678. 


3 it may be objected, that the deed 


under which the appellant claims, has been de- 


clared by ſtatute to be fraudulent and void as 
againſt the deed under which the reſpondents 
claim; and therefore that the ſtatute takes this 
caſe out of the general rule. Let us ſee what 


has been the rule in Weftminſter- Hall, where this 


queſtion has ariſen in the Court of Chancery 


upon the bankrupt laws; By theſe laws from 


the moment a trader commits an act of bank- 
ruptcy, he ceaſes to have any dominion over any 


part of his property. And any act i importing 


to transfer or diſpoſe of his property is fraudu- 
| lent 


(a) 1 Durnf. and Eaſt, 763. 
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leat and void againſt all mankind : Nay, in the 
eye of the law, he ceaſes to have property in any 


goods which may be in his poſſeſſion, inſomuch 


that his aſſignees may maintain trover againſt a 
ſheriff who ſeizes the goods of a trader under a 
writ of fieri facjas after an act of bankruptey 
committed, and before a commiſſion ſued out; 
and yet there never was an inſtance in which 
the aſſignees of a bankrupt have been relieved 
in a Court of Equity, againſt a purchaſer of the 
lands or goods of the bankrupt, without notice 
of an act of bankruptcy committed by him. 


The queſtion has occurred again and again, and 


the deciſions upon it never have varied. Perratt 
v. Ballard, 2 Chan. Caſes, 72. 
The bill was filed by the aſſignees of a bank- 
rupt for diſcovery of goods of the bankrupt 


| bought after an act of bankruptcy committed. 


The defendant pleaded that he was a pur- 
chaſer for valuable conſideration without no- 


tice of any act of bankruptcy. —Plea allowed; 


Lord CHanGELLoR—ſaying, © It is an infal- 
libie rule that a purchaſer for valuable conſide 


ration, without notice, ſhall never be obliged 
to diſcover any thing in equity to hurt himſelf. 
S. P. Browne v. Williams, 2. Ch. Caſes, 135— 


Ibid. 136 Anon.—lbid. 1 56. Wagſtaff v. Read. 
1. Vern. 27, Abery, againſt Williams. — 2. Ver- 


non, 599. — Wilker v. Bodington. Theſe caſes are 
all determined on the Bankrupt Laws, where 


Anno 1681. 
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1791 the aſſignees of the bankrupt came into a Court | eq 
8 of Equity for diſcovery or relief againſt a pur- . wh 
Dong chaſer from the bankrupt, without notice of an eq 

, AQ of bankruptcy, and in all of them the pur. wh 

BrowN- chaſer was allowed to defend himſelf. There pal 

: is one other cafe however on the Bankrupt 1 
Laws, in which the reaſons given by Lord Tal- «, 
Bor for his judgment, come up ſo fully to the 66. 
preſent caſe, that I ſhall ſtate it particularly :— & | 
Collet v. De Gels and Ward, Lord Taiport's = | 
Caſes, 69. The bill was brought by the al. 44 
fignees of Tyſſen, a bankrupt, to ſet aſide ſeve- 6 | 
ral conveyances which Ward and the other de- 6 
fendants in truſt for him had obtained from the „ 

* bankrupt. - Some of them had been obtained 6 x 
without confideration, and were of courſe ſet If, 
aſide. But with reſpect to a part of the eſtate wh 
of the bankrupt, Ward had bought in an old alo 
mortgage which affected it, and had taken a mit 
conveyance of the equity of redemption from her 
the bankrupt, after an act of bankruptcy com- On 
mitted, but before any commiſſion had been abl 
ſued out; and to this bill ard put in a plea.— anc 
that he was a purchaſer for valuable conſidera- cla 
tion, without notice of any act of bankruptcy. ty, 


Lord TaiBort.—*< Here the legal eſtate is in the 

Ward, and the queſtion is, whether in a Court nat 

of. Equity it ſhall be taken away without Ward's hat 

being paid all the money which he has advanc- trat 
ed. Though the rule be the ſame at law and in 
equity 
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eguity upon the conſtruction of ſtatutes, yet 


where an act is to be carried into execution in 
equity, there are certain rules to be obſerved, 


which will bind equally in the caſe of an act of 8 
parliament as of the common law: One of theſe 


rules is—** That a purchaſer for valuable conſi- 


« deration, without notice, having as good title 


eto equity as any other perſon, this Court will 


never take any advantage from him, and con- 


„ ſequently will not grant a diſcovery. againſt 
him of the only equity he has to defend him- 
* ſelf by. A purchaſer, without notice of an 
© act of bankruptcy, ſhall not be obliged in this 
Court to diſcover any thing, but all advan- 
tages ſhall be left him to defend himſelf.” 
If, therefore, this queſtion reſted on the caſes 
which have been decided on the bankrupt laws 


alone, 1 ſhould not have a hefitation on my 


mind to determine that the appellant having in 


her the legal eſtate derived from the Earl of 


Carnarvon, who took it as a purchaſer for valu. 


able conſideration without notice of the leaſe 
and covenant under which the reſpondents 
claim, could defend herſelf in a Court of Equi. 


ty, againſt the relief which they have prayed by 


their bill. But let vs now ſee what the determi- 
nations have been on the gygiſtry acts of Great 


 Eritain, from the firſt of which our act has been 


tranſcribed, 


In 
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In the caſe of Le Neve v. Le Neve, 3. Alk. 


1 651, Lord Hakpwicke, ſpeaking of the Eng. 
„ lib regiſtry act in the county of Middleſex, ſays, 


HAN DOs 
8 ory 
againſt 


The enacting clauſe is, that every ſuch deed 


* & ſhall be void againſt any ſubſequent purchaſer 


e or mortgagee, unleſs the memorial thereof be 
< regiſtered ;? that is, it gives them the legal 
„ eſtate, but it does not ſay that ſuch ſubſe- 
quent purchaſer is not left open to any equity 
* which a prior purchaſer or incumbrancer may 


6 have.” And every caſe upon theſe acts of regiſ. 


ſtering deedswhich has come into a court of equi- 
ty, either in this country or in Great Britain, 
has been determined upon this ground, That 
theſe acts do not affect the great fundamental 
principles of equity, but that every purchaſer 
claiming under a regiſtry deed is left open to 
any equity which a oy purchaſer or incum. 


brancer may have.” And the decretal order 


from which this appeal has been preferred pro- 


ceeds upon this principle ;—it proceeds upon a 
_ ſuppoſition that the regiſtry act having declared 


the deed of 1728 to be fraudulent and void as 
againſt the leaſe of 1729, this covenant is bind. 


ing at law on the appellant, but that if the re. 
ſpondents, when they obtained the leaſe of 1729, 


had notice of the ſettlement under which the 


-appellant's title is derived, the legal advantage 
has been gained againſt conſcience, and there- 


fore a Court of Equity ought not to enforce a 
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ſpecifick execution of the covenant. And by the 
ſame rule it would ſeem, that although the re- 


ſpondents had not notice of that ſettlement, 


the covenant for renewal ought not to be en- 

forced ſpecifically in a Court of Equity againſt 
the appellant claiming as a purchaſer of the land 
for valuable conſideration, certainly without 
notice of the leaſe and covenant. The principle 
is admitted, that if a man acquires a legal title 
under the regiſtry act, with notice of a prior 
unregiſtered title in another to the ſame land, 


that a Court of Equity may control him in the 


exerciſe and aſſertion of his legal title, notwith- 


would ſeem that if a Court of Equity is thus 
warranted to interfere to control the exerciſe 
of a legal right, acquired under the regiſtry act 
againſt conſcience; upon the ſame principle, 
the ſame Court will not be warranted in its in- 
terpoſition under the authority of the ſame act, 

to create or to revive a legal title not in exiſt. 
ence, and which can exiſt only by the aid of a 
Court of Equity againſt a purchaſer for valua- 
ble conſideration without notice, who certainly 
has as ſtrong claims to the protection and aſſiſt- 
ance of a Court of Equity as any other perſon 
whatever. The ſtatement of the propoſition 
ſeems, alone ſufficient to eſtabliſh it. But there 
are three caſes decided in point :—Bedford v. 
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ſtanding the words of the regiſtry act. And it 
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1794 lor King.—4. lent money on lands in Middle. 
Wee Sex, and the mortgage was duly regiſtered. B. 
Dowaget of lent money afterwards on mortgage of the ſame - 
ha vhs land, and his mortgage deed was regiſtered; 
Brown- then 4. lent a further ſum on the ſame lands, 

without actual notice of the ſecond mortgage. 

And it was held by Lord Chancellor Kin, that 
the regiſtry of the ſecond mortgage was not 
conſtructive notice to the firſt mortgagee ; for 
though the ſtatute avoids deeds not regiſtered as 
againſt purchaſers, yet it gives no greater effica- 
cy to deeds that are regiſtered than they had be- 
fore; and the conſtant rule of equity is, that if 
a firſt mortgagee lends a further ſum of money, 
' Without notice of a ſecond mortgage, his whole 
money ſhall be paid in the firſt place, S. P. 
between a mortgagee and a meſne regiſtered 
judgment creditor. Ibid. 609, Wrightſon v. 
Hudſon, before Sir Jos:PH JEKYLL. | Morecock 
v. Dickens, Ambler 678, before Lord Campen. 
In the year 1768 the bill was filed by an equi- 
table mortgagee, who had regiſtered his mort- 
gage againſt a ſubſequent legal mortgagee, 
whoſe mortgage had not been regiſtered. And 
it was determined by Lord Caubzx, that al- 
though the legal mortgage was ſubſequent, that 
the regiſtry act would not authorize a Court of 
Equity to interpoſe in favour of the prior equi- 
table mortgagee, to take away from him his le- 
gal advantage. The only queſtion which was 
SO | made 


Cafes in Parliament. 
made in this cafe was, whether the regiſtration 
of the firſt mortgage was in itfelf notice to the 
ſubſequent legal mortgagee ; but it was not even 
ſuggeſted at the bar, that the defendant having 
the legal eſtate in him, could not defend him- 
ſelf as a purchaſer againſt an equitable title de- 
rived under a regiſtered deed. No fuch quefti- 
on could be made at this day in a Court of 
Equity in Weſtminſler Hall. Here the fact of 


notice is not in queſtion, becauſe the appellant's 


title is derived under a deed prior io that under 
which the reſpondents claim; and cherefore, in 


my judgment, this queſtion in this cauſe, ought 
not to admit of doubt or heſitation. It is infi- 


nitely ſtronger than the caſe of Moreco v. 
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Dickens, determined by Lord Canmpen upon 
one of the Britiſh regiſtry. acts. It is, in my 


opinion, ſtronger: than any of the cafes deter- 
mined on the bankrupt laws; becauſe here the 
reſpondents have their remedy at law againſt 
the heirs and executors of Mr. and Mrs. Bridges. 


| prefume it is not doubted that the appellant 


here has the legal eſtate in her, and that her 


anceſtor was a purchaſer of it for valuable con- 
fideration, without notice of the leafe of 1729. 
The judgment of the Court of King's Bench, 


upon the appellant's title, founded on a ſperial 
verdict in ejectment againſt the reſpondents, has 


been read in evidence at the bar. And the ap- 
pellant was brought. before the Court of Exche- 
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quer by the reſpondents, as having in her the 
fee under the deed of 1728. 


4 to the Cans which have been 


urged at the bar, upon the ſcore of in. 


convenience to perſons who have relied on 
the protection of the regiſtry act, I will 
anſwer them in Lord HARDwICkE's words, 
in the caſe of WV; illoughby v. Willoughby : * The 


dc jnconvenience which would ariſe on the other 


< hand of breaking in upon the rule that a pur- 
c chaſer for valuable cohfidetation, without 
< notice, ſhall not be hurt in equity, or that a 


Court of Equity never will take away the be- 


« nefit of the law from him, will balance al! 
< theſe arguments, and be found to outweigh 
& them.” This rule bears an analogy and 
ce conformity to ſeveral rules of the common 
4 law, relating to collateral warranties, non- 


claims, and deſcents caſt; which are only 


ee the wiſe inventions and diſcoyeries of the law, 
< to protect and quiet poſleſſions.” And if we 
are now to break in upon this rule, if we are 
to depart from the vital principles of juriſpru- 
dence, as defined and eſtabliſhed in Great Bri- 


- tain, and to ſet up rules of deciſion, grounded 


upon undefined and illimitable notions of gene- 
ral juſtice and local inconvenience, the right 
of Property in this country will ſoon become 
precarious indeed, In the preſent Ne whate- 


yer 
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ver doubts may be entertained upon the firſt 
queſtion which I have ſtated, upon which how- 
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ever the Barons of the Exchequer and the other Dowager of 


Judges concur in opinion with me, That the 
© regiſtration of the leaſe of 1729 has not ena- 
&« bled the reſpondents perſonally to charge the 
« appellant at law for breach of the covenant 
for renewal,” I cannot ſuggeſt to myſelf 
any ground or principle on which the Court 
below could have been warranted in over - rul- 
ing the defence made by the appellant, as a pur- 
| chaſer for valuable conſideration, without no- 
tice of the leaſe and covenant, under. which the 
reſpondents claim. And therefore, being ſa- 
tified in my judgment, that this covenant is not 
binding on the appellant either at law or in 
equity; and if it ſhould be binding on her at 
law, that ſtanding as ſhe does a defendant in 
this cauſe, having the legal eſtate in her, and 
claiming it as a purchaſer for valuable eon- 
ſideration, without notice of the reſpondents' 
title, a Court of Equity cannot, conſiſtently 
with juſt principles, make any decree againſt 
her. Iam of opinion that the reſpondents” bill 
ought to have been diſmiſſed at the hearing of 
this cauſe; and of conſequence that this decre- 
tal order ought to be reverſed. 


A motion being made to reverſe the order of 
the Court of Exchequer, the Houſe divided, and 
the Lord Viſcount MoUNTGARRET reported : 

Vo. II. Ff The 
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Cuannos 


againſt It paſſed in the negative. 


Whereupon it was OrDERED and ApJune. 
_ ED, that the petition and appeal be diſmiſſed, 

and the order therein complained of affirmed, 
| without prejudice to any application to be made 
: by the appellants to the Court of Exchequer, to 
direct the iſſue to be tried at the bar of the ſaid 
Court, and by a jury of any other bouncy; ſave 


of he 2525 s county, 


OTT WEII 


ups. 
niſſed, 
rmed, 

made 
ter, to 
he ſaid 
, fave 


WELL 


 OTTWELL PUSLEY, Eq. 


REBECCA COGHLAN, wi- 


Caſes in Parliament. 435 ö 


and Mary Punley, other Appellants. 
Shaw, his wife, : = 


dow, and Letitia Burke, ſpin- | 7 
ſter, executors of Dominick > Reſpondents. 
Burke, and Margaret Burke, 
his widow, deceaſed, | 
April jih, 1791. Caſe 43. 

ON the 1 of February, 1752, a bill was Bill in 
filed in Chancery by Fane Eyre, widow, againſt 8 
Thomas Shaw, Eſq. (father of the appellant land. 
Mary) and others ; and on 4th of March, 1760, 
after the death of Jane, a bill of revivor was 
filed in the name of Dominick Burke, Margaret 
his wife, and others, the heirs and executors of 
Jane Eyre ;—they obtained a decree on 26th | 
of June, 1765, whereby it was ordered, that 
12,8241. 4s. 8d. with intereſt; ſhould be paid by 
the defendant, Thomas Shaw, to the plaintiffs Decree, 
in three months, or that certain lands in the : 


pleadings mentioned ſhould be oe. to pay that 
ſum, 


F f 2 . Thomas 
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Thomas Shaw died in 1967, before any ſale 


was had under the decree, leaving the appellant 


Mary, his only child, and heireſs at law, who 
had intermarried with Edward Eyre, upon 
which occaſion her father had veſted all his real 
eſtates in truſtees, to the uſe of himſelf for life, 


-with remainder to the appellant Mary, and her 


iſſue by Edward Eyre.—The decree was duly 


revived, and the eſtates of Thomas Shaw were, 
on different ſales, ſold for 21, 56l. 168. 4d, 


which ſum was paid into the hands of John 
Tunnadine, Eſq. deceaſed, who was the Maſter 


In the cauſe, and who gave the defendants a 


certificate of the ſales, and the amount thereof, 


„The appellant Mary, having diſcovered that 


Edward Eyre had been previouſly married ts 
another woman, inſtituted a ſuit in the year 
1777, in the Conſiſtorial Court of Dublin, to 
annul the marriage between the appellant Mary, 
and Edward Eyre — after ſeveral proceedings 
were had, a definitive ſentence was pronounced 
in 1778, deciaring the ſecond marriage utterly 
void : The appellant Mary then filed a bill in 


Chancery, to ſet aſide the marriage articles, and 


for an injunction to prevent Mr, Eyre from re- 


ceiving any of ber rents, and in 1779, a decree 
was obtained, purſuant to the prayer of her bill: 
—In 1780, the nn e and Oitoell in. 
termarried. ; 
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Mr. Tunnadine failed in 1783, and was re- 1791 
moved from his office: — An act of Parliament 9 
was then paſſed, enabling the Chancellor to or- again 


Poux tr 


der a certain ſum of money of the ſuitors of . 


the Court of Chancery, remaining in the bank, Who failed. 
in diſcharge of ſuch of the ſuitor's money as re- 

mained with Mr. Tunnadine at the time of his 

failure. | 


Part of the lands which had remained unſold. 
was ſet up to ſale on the 16th of June, 1786, 
when a purchaſe was made in truſt for Marga- 


ret Burke, and on the 5th of Fuly, 1786, an ap- 


plication was made to the Court, that the note 
of the purchaſer might be taken for a depoſit; 


this application was oppoſed by the appellants, Deſendnts 
alleging 


who alleged that the plaintiffs in the caule had that plain- 


been paid their entire demand, and an order of 3 


reference was made to William Doyle, Eſq. late it was re- 


one of the Maſters of the Court, to enquire and 3 


report, whether any and what ſum remained weport chat 


rem 
due under the decree. | the, 


Mr. Doyle reported on 4th February, 1987, He report» 


that a ſum of 2,669]. 15s. 73d. remained due 7 


to the plaintiffs on 3d July, 1786, for princi- 734 


mained 


pal, intereſt, and coſts, under the decree, and due. 


that the agent of the defendant had produced 
the certificate, that 20,4.31l. 108. 1d. had been 


| paid to Tunnadine on account of the ſeveral 


N depoſits 
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depoſits and ſales, and that a balance of 8021 


28. 2d. together with depoſits to the amount of 


1, 449 l. os. 1d. remained then in his hands. 


On the 23d of January 1787, an order was 
made to confirm the report unleſs cauſe, and 
on the 25th of February following, the appel. 
lant Oztwell filed an affidavit, claiming credit 
againſt the plaintiffs for ſeveral ſums amounting 
to 1,069]. 148. 8d.— Margaret Burke filed an affi. 
davit in anſwer, ſtating that no payments had 
been made to the plaintiffs, but that the pay- 
ments which had been made, were in diſcharge 


of prior incumbrances affecting the lands.— 


The cauſe ſhewn by the appellant was difal. 


lowed, and the note of the purchaſer accepted 
as à depoſit. 


Margaret Burke died 14th May, 1787, hav. 


| ing duly made her will, by which ſhe appointed 


the reſpondents her executors, and the decree 
being revived on 25th November, 1789, an or- 
der was made on the petition of the reſpon- 
dents, that a competent part of the premiſes in 


duke decree ſhould be ſold for payment of the 
im of 2, 669l. 158. 7d. unleſs cauſe:— The ap- 


9005 
and reſer- 


ence to 2 
Maſter. 


pellants' ſnewed cauſe againſt this order, and 
the Chancellor referred it to Henry Coulſon, one 
of the Maſters, to enquire and report what ſums 
had been from time to time raiſed by ſale of the 


lands 
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ands decreed to be ſold, and what ſums had 1791 
been from time to time paid to the plaintiffs, or 8 


any of them, or any other perſons, or perſons on 


mained in thehands of John Tunnadine, at thetime 
of his failure, on account of the ſales made by 
him, purſuant to the decree, and the money paid 


tohim on account thereof, and at what time they 


were paid, and whether any of the ſales for 


which depoſits had been made, were completed, 


and at what times, and what ſum or ſums of 
money, or other depoſits, remained in the hands 
of John Tunnadine, at the time of his failure, or 


then remained in the bank to the credit of the | 


cauſe. 


| Mr. Coulſon made his report 26th May 1790, 


that the ſum of 21, 7 561. 16s. 4d. was raiſed by 
ſale of the lands decreed to be ſold, which ſum 
was paid to John Tunnadine, and to Dominick 
Burke; that the laſt payment was made in the 
year 1496, and that the plaintiffs in the cauſe 
received a ſum of 18, 609 l. 6s. 4d: and that 


they received a ſum of 4,398l. 48. 8d. charging 


intereſt above their debt; and that there re- 


mained in the hands of Febn Tunnadine, at the 


time of his failure, on account of the fales made 
by him, a ſum of 1,838]. cs. 1d. above the ſums 
paid to the different creditors, to the credit of 
the cauſe, and that no money remained in the 
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their behalf, or whether any and what ſums re- 
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Before this report was made, an act paſſed, 
30 Geo. 3. c. 41. whereby the Chancellor was 
empowered to iſſue his order to the Accountant 
General, to draw upon the bank for ſuch ſums 


as: ſhould appear to him to have remained in the 
hands of John Tunnadine in ſaid cauſe, not ex. 


_ ceeding 2,5col. upon the like terms as expreſſ. 


ed in the former act. 


The Chancellor, on the Maſter's report, al. 
lowed the cauſe againſt ſetting up, or ſelling 


any more of the ſaid eſtates, and ſet aſide the 


order of 25th November, 1789: :—And on 25th 
January, 1791, his Lordſhip made an order of 
reference to Henry Coulſon, the Maſter, to en- 
quire and report whether any, and what ſum 
of money, the property of any, and which of 
the ſuitors in the cauſe, remained in the hands 


of Mr. Tunnadine at the time of his failure, and 
at what particular times ſuch ſums came into 
his hands, and whether any, and which of the 
- ſuitors did at any time, and when, proceed to 


enforce the payment of ſuch ſums, or any of 
them by Mr. Tunnadine. 


In duns of Aide Mr. Coulſon made 
his report, 5th February, 1791, that there re- 
mained in the hands of John Tunnadine, deceal- 
ed, at the time of his failure, a ſum of 1,838]. 
os. 1d. the en of the appellants, after pay- 
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ment of the plaintiff's whole demand, ad ex- 
cluſive of the ſum of 4, 3921. 48. 8d. overpaid to 
the plaintiff as appeared by his former report, to 
which he referred, and he did not find that any 
of the ſuitors did at any time proceed to enforce 
payment of ſaid ſum of 1,838]. os. 1d. from 
ſaid Tunnadine, or that any application was made 
by the defendants for ſaid ſum until after he 
had made his report- 


On the 21ſt February, 1791, an application 
was made on behalf of the appellants that they 
might be paid out of the bank with the privity 
of the Accountant General, and out of ſuch 
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fund as the Court ſhould direct the ſum of 


1,8381. os. 1d. the balance that remained in the 
hands of Tunnadine at the time of his failure; 
which application was grounded on the acts of 
Parliament, the Maſter's report, and the afhda- 
vits as made. 


But the W was pleaſed to decline | 


making any order upon this application, 


The appellants contended that the applicati- 
on ought to have been complied with, and for 


that purpoſe they appealed :—firf. Becauſe the 


reſpondents, though they had opportunities ſo 
to do, have not, by exceptions or otherwiſe, 
controverted 


No rule. 
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controverted the reports made by Henry Coulſon, 
on the 26th of May, 1790, and on the 5th of 
February, 1791, and by them it manifeſtly ap- 
pears, that the reſpondents and their teſtator 
have been overpaid for all principal, intereſt, 
and coſts, a ſum of 4, 3981. 48. 8d. and that there 


remained in the hands of Mr. Tunnadine, the 
Maſter, at the time of his failure, the ſum 


of 1,8 38l. os. 1d. the property of the appel- 
lants. | 8 


Secondly. Becauſe the unfortunate circum. 
ſtances of the appellant Mary (ſtated by the affi. 
davit of the appellants) during the greater part 
of the time in which the ſeveral circumſtances 
attending thereon, ought, in a Court of Equity, 
acquit her from the imputation of laches, as it 


cannot be ſuppoſed. ſhe would, if informed 


of the circumſtances of her cafe, have ſuf. 
fered ſo much more a part of her eſtate than 
was neceflary to be ſold for payment of 
the alleged demand of the reſpondents tel- 


n 


- 


Thirdly. Becauſe the object of the legiſlature 
in paſſing the ſaid act, was to indemnify the ſui- 
tors in the cauſe againſt any loſs by the failure 
' of Mr. Tunnadine, an officer of the public, and 
inalmuch as the Court of Chancery would not 
| allow 


\ 


tor 


cre 


the 
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allow him to protect himſelf againſt the juſtice 1791 
of the appellants“ claim, by ſetting up negli- Poe 
gence, or length of time againſt them, ſo it is _ 
apprehended the appellants ought not to be 
precluded from the advantage intended by the 
Legiſlature for the ſuitors of the Court, by an 


| omiſſion proceeding from ignorance and diſ- 


treſs. - 


The ee ſubmitted STEP the order of 28 
the 21ſt of February ought to be affirmed, fo — 
far as the ſame refuſed any relief to the appel- 
lants, inaſmuch as it appears clearly from the 
certificate of Tunnadine, the report of William 
Doyle, Eſq. and the affidavit of Margaret Burke, 
that the appellants have no ſort of right to 
lad ſum, and that ſame was provided for 
the diſcharge of reſpondents' demand, who, 
unleſs aided by this Houſe, are left deſtitute 
of all remedy, and ſhall ſuffer by the failure 
of Tunnadine the loſs of that ſum and inte- 


reſt, 


And Secondly, Becauſe the report of Henry 
Coulſon, of the zth of February laſt, was made 
and founded ſolely on the former report 
made by him, in which the findings of the 
Maſter are evidently founded, on the face of 
the report, on falſe reaſoning, and are infe- 

rences 
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againſt 
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controverted the reports made by Henry Coulſon, 
on the 26th of ay, 1790, and on the 5th of 
February, 1791, and by them it manifeſtly ap- 
pears, that the reſpondents and their teſtator 
have been overpaid for all principal, intereſt, 
and coſts, a ſum of 4,3981. 4s. 8d. and that there 


remained in the hands of Mr. Tunnadine, the 


Maſter, at the time of his failure, the ſum 
of 1,828]. os. 1d. the property of the appel- 
lants. 5 | 


Secondly. Becauſe the unfortunate circum. 


ſtances of the appellant Mary (ſtated by the aff 
davit of the appellants) during the greater part 
of the time in which the ſeveral circumſtances 
attending thereon, ought, in a Court of Equity, 
acquit her from the imputatiqn of laches, as it 
cannot be ſuppoſed ſhe would, if informed 
of the circumſtances of her cafe, have ſuf. 
fered ſo much more a part of her eſtate than 
was neceflary to be ſold for payment of 
the alleged demand of the reſpondents tel- 
tator. N 

Thirdly. Becauſe the object of the legiſlature 
in paſling the ſaid act, was to indemnify the ſui- 


tors in the cauſe againſt any loſs by the failure 
of Mr. Tunnadine, an officer of the public, and 
inalmuch as the Court of Chancery would not 


allow 


reſt. 
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apprehended the appellants ought not to be 
precluded from the advantage intended by the 
Legiſlature for the ſuitors of the Court, by an 
omiſſion proceeding from ignorance and dil- 
treſs. - 
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allow him to protect himſelf againſt the juſtice 1791 
of the appellants* claim, by ſetting up negli- Sn 
gence, or length of time againſt them, ſo it is RX 


The reſpondents ſubmitted that the order of 18 


the 21ſt of February ought to be affirmed, ſo 
far as the ſame refuſed any relief to the appel- 
ants, inaſmuch as it appears clearly from the 
certificate of Tunnadine, the report of William 
Doyle, Eſq. and the affidavit of Margaret Burke, 
that the appellants have no ſort of right to 
laid ſum, and that ſame was provided for 
the diſcharge of reſpondents' demand, who, 
unleſs aided by this Houſe, .are left deſtitute 
of all remedy, and ſhall ſuffer by the failure 
of Tunnadine the loſs of that ſum and inte- 


And Secondly. Becauſe the report of Henry 
Coulſon, of the .z5th of February laſt, was made 
and founded ſolely on the former report 
made by him, in which the findings of the 
Maſter are evidently founded, on the face of 
the report, on falſe reaſoning, and are infe- 

| rences 
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1791 rences of fact directly againſt the evidence laid 


— before him. 


Puxrrry 
againſt 


Appeal diſ- 
miſſed. 


directions 


CocuLay. It was ORDERED and ADJUDGED that the 
6 Jour.474- Appeal be diſmiſſed, with liberty for the Par- 
ties to apply to the Court of Chancery for further 


MEM OR AND 
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e laid 


— 


_ MEMORANDA. 1792. 


| par- 


Thee Rorzur Bovp, Eſq. having been appointed 


a Juſtice of the King's Bench in the room of 
Sir SAMUEL BRADSTREET, Bart. deceaſed, de- 
livered his writ, and took the oaths, and- ſub- 
ſcribed the declaration required by ſtatute, 


The Hon. Jos pH Hewirt'r having been ap- 
pointed a Juftice of the King's Bench jn the 
room of Mr. Juſtice BENNzTT, deceaſed, de- 
livered his writ, and took the oaths, and ſub. 
ſcribed the declaration required by ſtatute. 


JOHN PAGE, Fobn Page, jun.) Plaintiffs 
Samuel Page, jun. and others, In Error, 


The KING, at the relation of 


William Euftace, © | | Defendant. 


| | March th, 1792. 
NDA, 8 82 7%, 17 1792 
ERROR to reverſe a judgment in the King's A cyan 


| tion having 
Bench, In Mich. 25 Geo. 3. an information i 


the à charter 
empower- 


ing the 
body . to elect perſons in the room of ſuch 8 as ſhould die, or be diſ- 


franchiſed, cannot elect any perſons except there be vacancies by ſuch events. 
Full notice ſheuld be given of corporation elections, B when held upon 
bye-days, and any thing like ſurprize vitiates the election. 


. Caſes in Parliament. 
the nature of a quo warranto was filed in the 
King's Bench, ſtating, that the borough of Dy. 
aalk, in the county of Louth, on the 2gth day 
6. of June; in the 22d year of the King was, and 
yet is, a borough incorporated by the name of 
the Bailiff, Burgeſſes, and Commonalty of the bo. 
rough of Dundalk, in the county of Louth, and 
kingdom of Ireland, and that Jobn Page, John 
Page, jun. Samuel Page, jun. &c. (naming twenty 
others) on the 29th day of June, in the ſaid 
_ . 224 year of the reign, and for the ſpace of 
twelve months then next following, and ſtil 
at Dundalk aforeſaid, within the borough afore. 
ſaid, uſed, and claimed to have and uſe, and with. 
out any lawful warrant, authority, or royal grace, 
to exerciſe the privileges and franchiſes of free. 
men of the faid borough ; and for all the time 
aforeſaid, at the place aforeſaid, within the ſaid 
borough, have taken upon themſelves to exer. 
ciſe, and yet do exerciſe and uſe the privileges, 
rights and franchiſes of freemen of the ſaid bo- 
rough, in contempt, &c. wherefore the coroner, 
&c. aſks advice of the Court in the premiſes, 
and due proceſs of law againſt the ſaid 7) 
Page, &c. to compel them to anſwer by what 
warrant they have uſed and exerciſed, and uſe 
and exerciſe, and claim to have and uſe the pri- 
vileges and franchiſes aforeſaid. 


The 


n the 
Dun. 
h day 
„ and 
me of 
be bo. 
„ and 
John 
twenty 
le (aid 
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The 


Caſes in Parliament. 


The plea began with a proteando, that the in- 
formation and matters therein contained were not 


ſufficient in law, &c. It then ſtated that this bo- 
rough is, and from the time whereof the memory 
of man is not to the contrary, hath been, and at 
the time of granting the letters patent herein 
after-mentioned, was a body corporate in deed, 
fact, and law, to wit, at Dundalk, &c. and that 
Charles 2. by letters patent, dated at Weſtminſter, 
4th March, 29th year of his reign, under his great 


ſeal of Ireland (of which letters the defendants 


made profert).granted that the borough of Dun- 
dalk might and ſhould for ever from thenceforth 
be a free borough in itſelf, and that the bailiff, 
burgeſles, and freemen of the ſaid borough, by 
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againſt 


The King. 


whatſoever name, they had been heretofore call- 


ed, known, or incorporated, or whether they 
had not been heretofore incorporated, and their 
ſucceſſors might and ſhould be for ever from 
thenceforth by force and virtue of the ſaid letters 
patent, a body politic and corporate in ſubſtance, 
deed, and name, by the name of the Bailiff, 
Burgeſſes, and Commonalty of the Borough of 
Dundalk ; and that the bailiff, burgeſſes, and 


commonalty of the faid borough, for the time 


being, or the major part of them, whereof the 
bailiff of the ſaid borough for the time being 
always to be one, ſhould have free power and 
authority, from time to time, to ele& and ad- 
mit any perſon or perſons willing thereunto to be 


of 
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1792 of the commonalty of the ſaid borough, io the 


I place or places of any member, or members of ther 
1a Error the commonalty of the ſaid borough, who BY dh 
1 ſhould from time to time be disfranchiſed, and oy 

- in the place or places of any deceaſed perſon or who 
| perſons who ſhould be of the commonalty of the _ 


ſaid borough, and that ſuch perſon or perſons 


as ſhould be in manner aforeſaid elected and ad. FR 
mitted, ſhould be of the commonalty of the gth 
ſaid borough, and have, hold, and enjoy all pri. bail 
vileges, liberties, franchiſes, and advantapes of pn 


the ſaid borough; which letters patent on the K 
4th of March, 26 Car. 2. the ſaid bailiff, bur. wr 


geſſes, and freemen of the ſaid borough accept. roug 
ed, and by virtue of the premiſes, the bailiff, 0 
burgeſſes, and commonalty of the ſaid borough OY 
have from thenceforth hitherto been, and now aan 
are a body corporate in deed, fact, and law, by N 


the name of the bailiff, burgeſſes, and com. fran 
monalty of the borough of Dundalk. The 8 
plea then ſtated, that on the gth day of Augufi, 
1782, Thomas Read, who was then and t here . 
lawful and rightful bailiff of the ſaid bo. fu 


rough, duly convened an aſſembly of the ne 
bailiff, burgeſſes and commonalty of the pry 
ſaid borough according to the uſage and cuſ- K " 
tom of the ſaid borough, from the time where- T1 


of the memory of man is not to the contrary ; FR 
and that the ſaid- bailiff, burgeſſes, and com. s 
monalty of the ſaid borough, being then and 

ä there 


the 
rs of 
who 
, and 
on or 
ff the 
rſons 
d ad- 
F the 
Il pri. 
res of 
Mn the 
bur. 
ccept- 
Dailff, 
rough 
1 now 
w, by 

com. 

The 
luguſt, 
t here 
d bo- 
of the 
f the 
d cul- 
where. 


trary; 
d com- 
en and 
there 


Caſes in Parliament. 


there aſſembled as aforeſaid, did then and th ere 
duly elect the ſaid John Page, &c. to be of the 


commonalty of the ſaid - borough, ſeveral of 
whom (ſetting out their names) being elected as 
aforeſaid, before they took upon them to uſe 
and exerciſe the privileges and franchiſes of the 
commonalty, they and each of them, on the 
gth day of Auguſt, 1782, at the aſſembly of the 
bailiffs, burgeſſes, and commonalty were duly 


and regularly admitted to be of the commonalty 


of the ſaid borough, by the ſaid Thomas Read, 


who was then and there bailiff of the ſaid bo- 


rough, and by the ſaid burgeſſes and common- 
aity, and did then and there take the oaths of 


allegiance, ſupremacy and abjuration, and the 


oath which from time whereof the memory of 
man is not to the contrary, hath been uſually 
taken for the due exerciſe of the privileges, and 
franchiſes of the commonalty of the ſaid bo- 
rough, and ſubſcribed the declaration, com- 
monly called, The Declaration againſt tran- 
e ſubſtantiation,” before the ſaid Thomas Read, 
who was then and there bailiff of the ſaid bo- 
rough, to whom the adminiſtering of the ſame 
of tight W 8 70 


The plea then ſtated that others of the defen- 
dants took the oaths and ſubſcribed the decla- 
ration on the 13th day of Auguſt, 1582; at an 

Vol. * Gg 


"WO 
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aſſembly of the bailiff, burgeſſes and freemen 
duly helden by adjournment by and before 
| Thomas Read. Others of them took the oaths 
is, At an adjournment on the 22d of Auguſt, 1132: 
One of them took the oaths at an adjourn. 
ment on the 27th of Auguſt, 1782, and another 
on the 28th of September in the ſame DT 


The TR then proceeded, that by virtue of 
the premiſes, the defendants, and each of them, 
were, and ever ſince have been, and now are 
of the commionalty of the ſaid borough, and by 
that warrant they and each of them reſpeCtively, 
from their reſpective times of their taking their 
oaths, and ſubſcribing the declaration, have 
uſed and exerciſed, and yet do uſe and exerciſe 
and claim to have, uſe, and exerciſe the ſaid 
franchiſes and privileges, as it was lawful for 
them to do, concluding with a traverſe that they 


ulurped in manner and form as alleged againlt 
them. SS 


The replication admitted the letters patent 
by Car. 2., by which (as ſtated by the replicati- 
on) he granted that the borough and town of 


Dundalk might and ſhould for eber from thence- 


forth be a free borough in itſelf, and that the 
bailiff, burgeſſes and freemen of the ſaid borough 


might and mould be for ever from N 
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by force and virtue of the letters patent a body 
politic and corporate by the name of the bailiff, 
burgefſes and commonalty of the borough of 
Dundalk, and that the bailiff, burgeſſes, and 
commonalty of the borough for the time be- 


ing, or the major part of them, whereof the 


bailiff of the ſaid borough for the time being 


ſhould be always one, ſhould have full power 


and authority, from time to time, to ele& and 
admit any perſon or perſons willing thereunto 


| to be of the commonalty of the ſaid borough, 
in the place or places of any member or members 


of the commonalty of ſaid borough, who ſhould 


from time to time. be disfranchiſed, and in the 


place or places of any deceaſed perſon or perſons, 


or other perſon or perſons who ſhould be of 
commonalty ; ; ſuch perſons ſo elected to enjoy 
That the ſaid charter was 
accepted :—yet that the ſaid 7 homas Read was- 


the privileges, &c. 


not on the ſaid gth day of Auguft, 1982, lawful 


ot rightful bailiff of the ſaid borough in man- 
ner and form, as the ſaid Fohn Page, &c. have 


alleged. Upon tis iſſue was rel 


1 * 


„ 


The replication then, 3 that T. Read 
was not lawful, or rightful bailiff; averred that 
the aid 7. Read did not duly convene an aſſembly ad ive, 
of the bailiff, burgeſſes, and commonalty of the | 
borough, 
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1792 borough, in manner and form as alleged. Upon 
8 which iſſue was alſo joined. 


In error 


| 1 
za iſſue, 


ath iſſue, 


5th iſſue, 


And further averred that the bailiff, bur. 
geſſes, and commonalty of the borough did not 
duly elect the defendants, or any of them, in 
manner and form as alleged. Upon which iſſue 
was likewiſe wowed: 


And proteſting that the aſſembly was not 


duly convened, nor the defendants duly eleQed, 
the replication averred that the defendants, or 
any of them were not, before they took upon 
them to uſe and exerciſe the privileges or fran. 
chiſes of the commonalty of the borough, on 


the gth day of Augu/t, 1782, at Dundalk, at an 


aſſembly of the bailiff, burgeſſes, and common- 
alty, then and there holden by the ſaid Thomas 
Read, as in the plea alleged, duly or regular. 
admitted to be of the commonalty of faid 
borough, by the ſaid Thomas Read and by 
the ſaid burgefles and commonalty in manner 
and form as by the plea alleged. Upon 
this averment iſſue was alſo joined. 


| The replication further ſtated that the ſeveral 


defendants did not on the gth day of Aug. 1782, 
take the oaths or ſubſcribe the declaration in 
| manner 


1S not 
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manner and form as by the plea alleged. Upon 
this a fifth iſſue was joined. 
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Nous other iſſues were joined upon the facts The Kine. 


of the ſeveral other defendants having taken 


the oaths, &c. upon the different _ menti- 
oned 1 in the plea. c 


Upon a ſuggeſtion that an impartial trial 
could not be had in the county of Louth, the 


venue was changed to the adjoining county, 


Down, where the cauſe was accordingly tried, Venue 


ſummer aſſizes, 1989, before Mr. Baron Ha- © 
Trial. 


MILTON, and Mr. Juſtice KELLY. The jury 


found a ſpecial verdiQ, ſetting forth (verbatim) Special . 


the letters patent, bearing date at Weſtminſter, 
the 4th Day of March, 26 Car. 2. conſtituting 
the town and borough of Dundalk a free bo- 
rough, and creating a corporation by the name 
of the Bailiff, Burgeſſes, and Commonalty of 
the Borough of Dundalk, &c, who were empow- 


ered to elect one diſcreet man to be bailiff, and 


ſixteen burgeſſes, and the freemen to be called 
the commonalty. Theſe letters patent further 
granted, that it might be lawful to and for the 


bailiff, burgefles, and commonalty, and their 
ſucceſſors, and to and for the Recorder of the 


borough, or the major part of them, from time 
to G ſo often as to them, or the major part of 
them, 


Letters Pa- 
tent. 
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1792 them, ſhall ſeem meet or requiſite, to aſſemble 
I themſelves in their Guildhall, or in any other 
in error convenient place within the borough, and to 
Ti Kino. have full power and authority to make ſuch 
reaſonable laws, ſtatutes, conſtitutions, &c, as 

in their diſcretidns ſeem good.—Yalter Cox 

was appointed firſt bailiff, to continue in office 

from the date of the letters patent to the 29th 

of September enſuing, and from thence until one 

other of the burgeſſes ſhould be elected and 

ſworn into the office of bailiff. Sixteen perſons, 
nominatim, were appointed the firſt burgeſſes; 

and the bailiff, burgeſſes, and commonalty, or the 

major part of them (the bailiff to be always one) 

ie WW empowered to meet every year upon thic 
tailif, 29th of June, to elect a bailiff for one year, to 
be accounted. from the 29th day of September, 
which bailiff, if preſent at his election, ſhall 

take his corporal eath upon the holy Evange. 

| liſts, at the day of his election; and if abſent, 

then within 21 days next after his election, be- 

fore the bailiff for the time being, his laſt pre- 
deceſſor, or in the abſence of the ſaid bailiff, 

before two or more of the burgeſſes, rightly 

well and faithfully to execute the office of bai. 

liff; and after ſuch oath taken, the ſaid bailif 

to execute the office for one whole year, to be 
accounted from the agth day of September next 

enſuing the — and from — un- 

til 
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ä al one other of the ſaid Burgeſſes ſhall be duly 
elected and ſworn into the office of bailiff 


It was fatty" granted, that“ if the bailiff The — 
| ſhall die, or be removed from his office, within 


a year next after his being elected and ſworn, 
which ſaid bailiff, at the diſcretion of the bur- 
geſſes and commonalty, or the major part of 
them, ſhall be removeable for reaſonable cauſes, 
that then and in ſuch caſe it ſhall be lawful for 


the burgeſſes and commonalty for the time be- 


ing, or the major part of them, within twenty 
days next enſuing, to meet and aſſemble, and 
to ele, nominate, and chooſe one other honeſt 


and diſcreet man out of the burgeſſes, to be 


bailiff of the borough, in the place or ſtead of 
the bailiff ſo dying or removed, which ſaid bai- 
liff fo elected, nominated, add choſen in the 
place and ſtead of ſuch bailiff ſo dead or remov- 
ed, he having firſt taken his corporal oath as 
aforeſaid, ſhall and may have, uſe, exerciſe, and 


enjoy the ſaid office of bailiff during all the reſt 


and reſidue of the year, and thenceforth until 


Ke. oy 


* And whenſoever any of the burgeſſes ſoall 


batpen to die, or be removed from his or their of- 


| fice, which burgeſſes or any of them ſhall be 


removeable at the diſcretion and good pleaſure 


of 


1792 
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: in error 


one other bailiff ſhall be 1 elected and ſworn, | 
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of the bailiff and the reſt of the remaining and 
ſurv iving burgeſſes and of the commonalty, or 
the major part of them (whereof the bailiff to 


be one) for reaſonable cauſes, that then and in 


ſuch caſe it ſhall be lawful for the bailiff, and 


the remaining and ſurviving burgeſſes and com. 


monalty (the bailiff to be one) to meet and af. 
ſemble in ſome convenient time after the death 


or removal of any of the burgeſs or burgeſſes, 


and to elect one or more honeſt and diſcreet man or 


men out of the commonalty to be burgeſs, &c. to 
fill up the ſame number of ſixteen burgeſles, 


which ſaid burgeſs and burgeſſes ſo to be nomi- 
nated and eleQed as aforeſaid, firſt taking his 
or their corporal oaths before the bailiff, and in 
his abſence before two or more of the burgeſſes, 


Kc. well and truly to execute the office, &c. 
ſhall and may have, exerciſe, and enjoy his or 


their och, Kc.“ 


6 And if it ſhall happen a at any time hereaf- 7 


ter that the bailiff for the time being ſhall be fo 
diſabled by fickneſs or otherwiſe, that he can- 
not execute the neceſſary acts and buſineſs be- 
longing and appertaining to his office, or if he, 


for reaſonable cauſe, by the licenſe and leave of 
the burgeſſes, or the major part of them, ſhall 


go and travel out of and from the borough, 


then it ſhall be lawful for the bailiff to make, 


conſtitute, and depute one honeſt and diſcreet 
man 


man of the burgeſſes to be his deputy, to be and 
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continue in the office of deputy bailiff during 
the ſickneſs, diſability, or abſence of the bailiff, 


and to do and execute all and ſingular ſuch 22 


matters, cauſes, and thingy s as appertain to the 
office, &c.” 


The letters patent then proceeded to create 
ſeveral other offices, and preſcribe regulations 
(not material to the preſent caſe) after which 
followed this clauſe, viz. 


« And further we will, and by theſe preſents, | 


for us, our heirs, and ſucceſſors, do grant unto 
the aforeſaid bailiff, burgeſſes, and commonalty 
of the ſaid borough, and their ſucceſſors, that 
the bailiff, burgeſſes, and commonalty of the 
ſaid borough, for the time being, or the major 
part of them, whereof the bailiff of the ſaid bo- 
rough for the time being to be always one, 
ſhall, and hereby have full power and authori- 
ty, from time to time, upon any juſt, lawful, 
and reaſonable cauſe and conſideration, to ex- 
pel, remove, diſplace, and disfranchiſe any of 
the members, officers, or commonalty of the 
faid borough, for the time being; and alſo that 
the aforeſaid bailiff, burgeſſes, and commonalty 
of the ſaid borough, for the time being, or the 
major part of them, whereof the bailiff of 
the ſaid borough, for the time being, we will 

to 
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to be e one, ſhall and may have full pow. 
er and authority, from time to time, to nomi. 


nate, elect, and admit, make and enfranchiſe, 


any perſon or perſons willing thereunto to be 
of the commonalty, or a member or officer or 
officers of the ſaid borough, in the place vr 
places of him or them, ſo as aforeſaid expelled, 
removed, or disfranchiſed; and alſo in the 
place or places of 'any deceaſed member, officer 


or officers, or other perſon or perfons that ſhall 


be of the — of the ſaid 5 for 
the time being.“ 


« And we will that ſuch perfon and perſons 


ſo as aforefaid to be nominated, elected, admit- 


ted, and enfranchiſed, in the place or places of 


him or them ſo as aforeſaid expelled, removed, 
or disfranchiſed, or deceaſed, ſhall be, and be 
reputed of the commonalty of the ſaid borough 


as aforefaid, and ſhall have, hold, and enjoy 


: all the Fine we” 


tent accept- 


The ſpecial verdict then ſtated that the char. 
ter was accepted, and duly inrolled; — that on 
the 29th of June, 158 1, Thomas Read, one of 
the burgeſſes of ſaid borough, was elected bai. 


liff of the ſaid borough, to continue for one 


whole year, from the 29th day of September, 


1781, and that he was approved of as the law 
requires. — That on the 29th day of September, 


1781, 
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1781, the ſaid Thomas Read took. all the oaths, 
and ſubſcribed the declaration according to. the 
uſage and charter, and accepted the ſaid office. 
And the counſel on behalf of the defendants 
proved, and gave in evidence, that Thomas 
Read had been on the 29th day of June, 1781, 
duly elected into the office of bailiff for one 
year, to commence on, and to be computed 
from the 29th day of September, 178 1.—And 


that ſaid Thomas Read, and his election into 


the ſaid office had been duly approved of by 
the then Lord Lieutenant and- Privy Council, 
the ſame having been duly certified to them 
purſuant to the ſtatute.—And that ſaid Thomas 
Read was on the 29th day of September, 1781, 
duly ſworn into his ſaid office, according to the 


law and uſage of the borough, and did at the 


ſame time take the oath of allegiance, ſupre- 


macy, and abjuration, and ſubſcribed the de- 


claration againſt tranſubſtantiation, and that he 


accepted of, and acted in the faid office. And 
thereupon the counſel for the relator offered to 
give in evidence, that the ſaid Thomas Read, 


before the. gth day of Augy/?, 1782, was by 
the ſaid burgeſſes and commonalty removed 
from his office of bailiff, whereupon the coun- 
ſel for the defendants objected, that the ſaid 


evidence was not admiſſible to prove the firſt 


ifſue on the part of the relator, but the juſtices 


declared it to be their opinion to over-rule the 


ſaid 
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ſaid objeCtiorf, and ſuffer the evidence to be 


given to the jury, whereupon the counſel for 
the defendants excepted to the opinion. 


The jury further found, that on the 29th 
day. of July, 1782, a corporate meeting was 
held by the ſaid Thomas Read, and that on the 
ſaid day after the meeting broke up, a notice 


with forty eight names, which notice was ſet 


forth in words and figures, requiring T. Read 
to appear before them and the reſt of the bur. 


geſſes and commonalty on Thurſday the 1ſt day 
of Augnſt next, at the ſeſſions houſe in ſaid 
borough, at 12 o'clock, to ſhew cauſe, why he 
ſhould not be removed from his office of bailif 
for the following miſdemeanors and offences, al- 


| leged to have been committed by him in his 


ſaid office—that is to ſay—for that he having 
been duly elected bailiff for one year, from the 
29th of Scptember, 1781, and having taken the 
oath of office, that in all things belonging to 
his office of bailiff, he would truly, honeſtly, 
and indifferently behave himſelf, yet that on 
the 29th of June laſt, at nine of the clock be- 


fore noon, being an unuſual and unaccuſtomed 
hour, at the ſeſſions houſe in ſaid borough, with 
an intent to hold an undue election of a bailiff 


of the ſaid borough for one year, to commence 
. | from 
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| for 
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of the ſaid borough, unjuſtly, and partially at- 


notice duly poſted, Jahn Page, Eſq. and the ſe- 
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from the 29th day of September next, and to 1792 
make a falſe and undue return thereof, did pro- OR 
ceed to ſuch. pretended election without ring- 2 _— 
ing, or cauſing the town ſerjeant, or any other r Ke. 
perſon or perſons to ring the corporation bell, 

for the due and legal convention and aſſembling 

of the burgeſſes and commonalty, according to 

ancient uſage, and that he, then and there ac- 


cordingly, contrary to the truth, did, as bailiff 


teſt and return, that at an aſſembly held at the 
ſeſhons houſe on Saturday the 29th of June, 
1782, of the bailiff, burgeſſes, and freemen of 
ſaid corporation, I1/aac Read, Eſq. one of the 
burgeſſes had been elected, choſen, and ap- 
pointed bailiff for the enſuing year, to com- 
mence from the 29th of Sep/ember next. And 
alſo for that at the ſaid illegal and undue meet- 
ing or aſſembly, he on the 2gth day of June 
laſt, did in his own proper hand-writing, enter \} 
in the book of entries of the proceedings of the 
borough, and with his name, as bailiff, thereto 
ſubſcribed, did atteſt, contrary to the truth and 
fact, that at an afſembly held at the ſeflions 
houſe in ſaid corporation, on Saturday the 29th 
day of June, the bailiff, burgeſſes, and com- 
monalty of the ſaid corporation, | purſuant to 


veral other defendants, naming them, were by 
the conſent and . of the bailiff, bur- 
| . 
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geſſes, and freemen, duly elected, choſen, and 
appointed freemen of the ſaid corporation and 
borough : He, the faid Thomas Read, thereby 
unjuſtiy, partially, and illegally ſeeking to ad- 


mit the ſaid ſeveral perſons into the franchiſes, 


privileges, and immunities of the ſaid borough, 
to the great injury, prejudice, and damage of 


the ſaid corporation, and the burgeſles, and 


commonalty thereof. —And alſo for that at the 
ſaid illegal meeting, he, having appointed bis 
father, the ſaid [aac Read, his deputy bailiff, 
did in his own proper hand-writing enter in the 
book of entries, and did atteſt, that at an al- 
ſembly held at the ſeſſions houſe in ſaid corpo- 
ration, on Saturday, the 29th of June, 1782, 
the ſaid aac Read was by him the faid Thomas 


appointed deputy bailiff, and that he took the 


ſeveral oaths; whereas it is alleged that in 
truth, and in fact the ſaid [aac Read did not 
then and there take the faid oaths, &c.— And 


the ſaid Thomas Read was by the notice requir- 


ed to produce the corporation books. — And al- 
ſo for that he, as bailiff, gave publie notice 
under his hand, bearing date the 21ſt of July 
inſtant, that there would be a meeting of the 
bailiff, burgeſſes, and commonalty at the ſeſ- 
ſions houſe, on Monday the '2gth of July in- 


. ſtant, at nine o'clock in the morning to ele& a 
8 


bailiff for one year, to commence the 29th of 


September then nent, and ae afterwards he 


gave 


gave 
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gave another public notice, bearing date the 
zd of July inſtant, that the ſaid meeting would 
be held at the meeting houſe, and not at the 
ſeſſions houſe, under the falſe pretence, that the 
ſaid ſeſſions houſe was ſhut up from him, and 
that therefore he could not hold the election 
there :>—And for that on Sunday the 28th of 


July, he had notice under the hands of ſeveral. 
of the burgeſſes and freemen, bearing date the 


21th of July, that the ſeſſions houſe being the 
uſual and accuſtomed place for holding elec- 


tions, would be open on the 29th day of July, 


when and where he was required to attend and 
proceed to the election.— And allo for that he 


notwithſtanding the ſeſſions houſe was open, in 


contempt of the notice, aſſembled the corpora- 


tion at the meeting houſe, and being ſolemnly. 
required by ſeveral members to adjourn to the. 


eons houſe, he peremptorily, arbitrarily, un- 


juſtly and illegally refuſed, although no mem-. 
ber of the corporation ſave. himſelf objected 
thereto.— And afterwards: having opened the 
Court, and proceeded to ſeveral corporate acts, 
being folemnly required by ſeveral of the mem- 
bers to proceed to the-election- of a bailiff for 


the enſuing year, the ſaid members on that con- 


dition offering to walve all objections to the 
propriety of the place of meeting, notwith- 
ſtanding which, he arbitrarily, unjuſtly, and 
illegally peremptorily refuſed the requiſition, or 
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1792 in any manner or place to proceed to the elec. 

> tion, contrary to his duty as bailiff, to the lays 

nn error and ſtatutes, and to the great prejudice and da- 
a mage of the enn Kc. 


This notice was dated the 29th of Fuly, 1782, 
and the jury found that it was prepared at a 
voluntary private meeting of ſome members of 
the corporation, held at the houſe of one of the 
burgeſſes, not convened by any public notice, 
and ſeveral of the corporators did not attend 
thereat, and had not any notice whatſoever of 
it, and that Thomas Read had not any notice of 
it; and that the notice was ſigned by ſeveral of 
the ſubſcribers at different times and places.— 
The jury found that on the iſt of Auguſt, an 
aſſembly of the burgeſſes and freemen was 
" convened, purſuant to a notice, ſpecifying the 


purpoſe of the meeting, which notice was not 9 0 
Prepared at any public meeting, but at a meet- we 
ing of ſome of the corporators at the houſe of WW nuth 
one of the burgeſſes, and that ſaid meeting was ſunnen 
voluntary, and not convened by any public no- days 


tice; and that ſeveral reſident corporators did 3 
not attend, nor had they notice: But the] jury 
found, that all the burgeſſes and freemen reſi- W 16 r 
dent within the precints of the borough, again 


amounting to ſixty ſix, attended at the aſſem- ſex 4— 
bly of the 1ſt of Auguſt, 1782, except two, who confi; 
did not- attend i but had * ſummoned on the grant 
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The notice for this meeting was ſet out in 


the verdict, and it ſtated that the object of We 
meeting was to examine, enquire into, and de- 


termine, whether Thomas Read ſhall be remov- 
ed from his office of bailiff for certain miſde- 
meanors and offences alleged to have been by 


him committed in his ſaid office ;—This notice 


was ſigned by the town e 


* * f 


The jury "m_ 8 Srevieds: to the meeting 


iſt Auguſt, 1782, the corporation bell was 
rung by the town ſerjeant, through the bo- 


rough, for the purpoſe of convening the afſem- 
bly, at which Thomas Read appeared, attended 
by his counſel and attorney; that he objected 
to the legality of the meeting, and witneſſes 


were examined, who depoſed on their oaths the 
truth of the ſeveral charges contained in the 
ſummons :;—that - Thmat Read demanded fix 


days to make his defence, which was refuſed 
he then demanded two days, which was refuſ- 


ed; that he then demanded one day which was 
alo refuſed z—that he ſo far made his defence 


againſt the charges, as to croſs.examine witneſ- 
len z— that the charges and proofs. were then 
conſidered, and a poll was demanded, and 


granted :t—the aſſembly adjudged that Thomas 
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Read ſhould be removed from his office, and a 
ſentence of" amotion was pronounced againſt 
| him, which was ſet n! in words and figures. 


The jury further band, that the . up- 


on the charges ſpecified in the ſummons of the 


29th July, 1782, ſerved upon Thomas Read, 
was put- upon all of them together, and not 
upon each ſeparately, and that beſides the ſaid 
Thomas Read, other members of the corporation 
preſent at the aſſembly of 1ſt August, 1782, ob- 


- jected to the proceedings of the meeting: that 


at the aſſembly, Thomas Read admitted he had 


the books of the corporation in his poſſeſfion: 


Meeting 
agth June, 
£782, un- 
uſual. 


—that he was called upon by the aſſembly to 


produce them; that he refuſed ſo to do, and 
that the proceedings of the meeting, and the 
ſentence of amotion, could not be entered in 
the books, and were therefore taken down by 
one of the burgeſſes, and ſigned by all the bur. 
gefles and freemen preſent, on diſtin& ſheets of 
paper :—Fifty nine corporators | voted for the 
amotion, and fix-retired without Oy 


The jury found that the aſlembly of the 29th 


of June, 1182, was held at nine o'clock in the 


morning, being an unuſual hour, without ring of 


bell, purſuant to a notice in writing, ſigned by 


Thomas Read, the bailiff, and poſted eight days 
before on the Guildhall and other public places 
within 
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15 within the borough, and that no other notice 1792 
iſt vas given of that meeting. —That from 1777, ys 
8. a practice prevailed in the borough to convene in error 
aſſemblies on the 29th of June, being the day The Kino: 
* appointed by charter for electing bailiffs, by 
he written notices ſigned by the bailiff, and poſted; 
d, in addition to the ring of bell.—The freemen pre- 
ws ſent at the aſſembly 29th June, 1782, gave their 
ad WW votes-that Jaac Read ſhould be elected bailiff 
. for the enſuing year, and that the defendants 
as ſhould be elected freemen. 
zd They alſo found that Thomas Read, at the I. Read | 
19 laſt mentioned aſſembly, appointed his father * 
to. Iſaac Read, then one of the burgeſſes, to be the 
and ſaid Thomas Read*s deputy, for the remainder of 
the the year, ending the agth of September then 
In next, in the room of William Pittman, then 
by deputy bailiff; that ſaid Thomas Read made 
ur. an entry thereof in the corporation book, and 
s of alſo. made an entry therein, that ſuac Read had and enter- 
the taken the oaths of deputy bailiff, juſtice of the bbs ths 
peace, coroner, ſales maſter, and clerk of the — 
market, and alſo the oaths of allegiance, al- eee, | 
th though no oath, or oaths whatſoever was or — 
the were then adminiſtered to, or taken by the ſaid 
10 of aac Read. That Thomas Read called for the 
by book of oaths to the town clerk, but that ſaid 
Jays book of oaths was not in Court ;—that ſaid 
on book might have been procured in a ſhort time, 
ithm 
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and that no means were uſed to that purpoſe; 


that in conſequence thereof, the oaths were not 


adminiſtered :—that no injury or damage aroſe 
to the corporation from the ſaid entry, except 
the inſerting a falfehood in the books of the 


corporation. — ua m_ never «Qed i under his 


1 


The jury force "found that- the meeting of 
the 29th of June, 1182, wits not according to the 
ancient uſage of the corporation, but that it was 


held with a degree of privacy, N in ſuch 


. en 


hey further found, were at an aſſembly of 


the burgeſſes and commonalty, convened on the 
the 5th of Augyf, 1782 Robert Earl of Roden 
was elected bailiff of tlie borough for the re- 


mainder of the year, ending 29th September, 


1782, in the room of Thomar Read; but this 


ons buf electlon was not certified to the Privy Council, 
„ nor did-the Earl of Roden act under it, * 7. 


N „ 2 24 


os p Read continued t to _ 


70 Ahe jury wen found the notice by Thema: 
Read for the aſſembly to convene on 19th Jah, 
1782, at the meeting-houſe, aſſigning for rea- 
fon, that the Seffions:-houſe was locked by or- 
der of the Earl of Clanbraſſit; and alſo a notice 
figned- by ſeveral of 1 N upon Head, 
D | that 


and that it has been the ancient immemorial 


burgeſſes and freemen on the gth of Auguſt, 


Cales in Parliament. 4469 


that the Seſſions-houſe would be open; and 1792 
they concluded this part of the verdict in the "MT 
1 manner, vi. 1 1 in error 


_ id ain 


„ The King. 

But whether upon the whole matter afore. 4 
ſaid, &c. the ſaid Thomas Read was, on the gth 
day of Auguſt, 1782, lawful or rightful bailiff of 
the ſaid borough or not, the jurors are altoge- 
ther ignorant; and they pray the advice of the 
Court, and if upon the whole matter it ſhall 
appear to the Court, that the ſaid Thomas Read 
was, on the gth day of Auguſt, 1782, lawful or 
rightful bailiff of the borough, then the jury 
ſay that the ſaid Thomas Read was on ſaid day 
lawful or rightful bailif, &c. but if it ſhall ap- 
pear to the Court that he was not, &c. * 
_e jury ſay he was . &6 


hs to the ſecond ile, the j jury ram that 2 
the manner of convening. aſſemblies of the corporation 


on bye-days for the purpoſes of elections, bas not 
een for time immemorial by ringing of bell only, 


uſage of the borough, for the bailiff to convene 
aſſemblies in ſaid corporation on bye- days; and 
that the ſaid T. Read convened a meeting of the 


1782, atthe Seſſions-houſe, being the uſual and 
accyſtomed place of holding ſuch meeting, at 
the hour of twelve o'clock at noon, being the 

__ uſual 
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uſual and accuſtomed hour, by ring of bell, 
whereat he then and there preſided as bailiff, 
and tMat ring of the bell has been uſed for time 
immemorial as part of the notice for convening 


corporate aſſemblies in ſald borough for elec. 
tions, 


It was found that the borough of Dundalk 


extends upwards of a mile beyond the town of 


Dundalk on the north and ſouth ſides of the bo- 
rough, and that Joſeph Coulter, then a freeman, 


was, on the gth of Auguſt, 1782, reſident half 


a mile without the town of Dundalk, and with- 
in the precincts of the borough, and that he did 


not, nor could not, at the diſtance where he 
lived, hear the corporation bell ring through 


the town on the ſaid day, and that he did not 


receive any perſonal or other notice or warning 
to attend on the 9th. day of Auguſt, 1782; and 
did not attend on the ſaid day, which was a bye- 

day: — But whether upon the whole matter, the 
ſaid T. Read did, on the gth of Auguſt, 1782, 
duly convene: an afſembly of the bailif, bur- 
geſſes, and commonalty, according to the uſage 
and cuſtom of the borough, from time whereof 
the memory of man is not to the contrary or 
not, the jurors are altogether ignorant, and 
e pray the . of the Court, &c. 


As 
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As to the third iſſue, the jury found, that at 
the aſſembly, gth of Auguſ, 1782, which was 


convened by the faid T. Head, by ring of bell 


through the town of Dundalk, and alſo by no- 
tice in writing poſted by the ſaid T. Read in di- 
vers public places in and through ſaid town, in 
the manner uſed for five years then laſt paſt, 
which notice ſpecified that the ſaid aſſembly 


would be holden on the gth of Auguft, 1782, 


for the election of a bailiff, and did not ſpecify 
any other purpoſe, whereat the majority of the 


burgeſſes and commonalty reſident in the bo- 
rough attended, the defendants were, and 


each of them was ſeperately propoſed and una- 
nimouſly elected by the ſaid aſſembly, to be of 
the commonalty of the borough, and that ſaid 
aſſembly was holden at the Guildhall in ſaid bo- 
rough, at the hour of twelve o'clock, being the 


uſual time and place for holding corporate al- 
ſemblies, and that the ſaid aſſembly was an aſ- 


ſembly of great public notoriety in the borough, 
but that eleven freemen, reſident within the pre- 


cincts of the wann 4 not attend at ſaid 
meeting. 


And it was further FO that the borough 


of Dundalk was a borough by preſcription, and 


that it hath been the uſage in the ſaid borough 


for the bailiff, burgeſſes, and commonalty to 


elect and 41 perſons, without limitation in 
number, 
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1792 unter, to be. of the commonalty of ſaid bo. 
rough, and to make ſuch elections upon bye-days, | 


in be and that it hath nat been uſed inthe ſaid corps. 
The Aue. ration to make ſuch election into the place of free- 


men ed or disfranchiſed, and that the defen. 


dants, or any of them, were nat elected into the 
room or place of any freeman dead or disfranchiſed : 
But whether upon the whole matter, the bai- 
lift, burgeſſes, and commonalty did, on the 
gth day of Auguf, 1782, duly ele the defen. 
dants, or any of them, to-be of the commonal- 


ty or not, the jurors are altogether: ignorant, 


and pray the advice of the Court. 


As to the fourth iſſue, they found, that at 


the ſaid aſſembly, gth of Auguſt; 1782, the de- 
fendants were, by the ſaid Thomas Read and the 


burgeſſes and freemen, then and there preſent, 
admitted to be of the commonalty of the bo- 
rough; But whether upon the whole matter, 
they or any of them were, before they took 
upon them to uſe and exerciſe the privileges or 
franchiſes of the commonalty, on ſaid gth of 
Auguſt, 1182, duly or regularly admitted to be 


of the commonalty of the ſaid borough, by the 


ſaid 7. Read, and the burgeſſes and commo- 
nalty or not, the jurors are altogether igno- 
rant, and pray the advice of the Court, &c. 


As 


2 c 
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As to the fifth iſſue, the jury found, that the 
ſeveral defendants, mentioned in the plea, did 


take the oaths of allegiance, ſupremacy, and i 


abjuration, and the oath which for time imme- 
morial hath been uſually taken for the due ex- 
erciſe of the privileges and franchiſes of the 
commonalty, and ſubſcribed the declaration 


againſt tranſubſtantiation before the ſaid 7. 


Read, who acted as bailiff; but whether he was 


Fifth iſſue. 


bailiff, or whether the adminiſtering of the ſaid 


oaths and declaration did of right belong to 


him, or whether the ſaid ſeveral defendants 


were duly ſworn, the TR are altogether ig- 
norant, . 


As to the fixth iſſue, they found, that the 


Sixth iſſue. 


other defendants mentioned in the plea, took 


the oaths, &c. on the 23d of Auguſt, 1782, 
with a ſimilar concluſion.— As to the ſeventh 
iſſue, they found that the other defendant men- 


tioned in the plea, took the oaths, &c. on 27th 
of Auguſt, 1982, with a_ fimilar concluſion.— 


And as to the eighth iſſue, they found that the 
remaining defendant, as mentioned in the plea, 


Seventh. 


Eighth. 


took the oaths upon the 28th day of September, 


1782, and concluded as before, 


This ſpecial verdict was argued ſeveral days 
in Eafter term, 1790, when the Court of King's 


bench unanimouſly gave judgment for the re- 


lator ; 
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which was taken upon the trial of the firſt iſſue 


lawful bailiff of the borough upon the gth of 
Auguſt, 1782, that being the day upon which 
the plaintiffs in error obtained their election. 
Upon that iſſue the affirmative certainly was 
upon the defendants below, and in order to el. 
tabliſh their caſe, it was neceſſary to give evi. 
| dence of every fact, which by the uſage of the 


conſtitute Thomas Read lawful bailiff of the bo- 
rough, and the other circumſtances made ne. 
ceſſary by the law of the land, as taking the 


Caſes in Parliament. - 


lator ; and a writ of error was brought to re. 
verſe that judgment. | 


Cbamberlaine and Saurin, for the plaintiffs N 
error, the defendants below.—This caſe comes 


upon a ſpecial verdict, and bill of exceptions, 


joined on the record, whether Thomas Read was 


corporation, or by the charter, was required to 


oaths, &c. The ſpecial iſſue then was, bailif, 
or not bailiff? that was the proper ſubject of 


an iſſue, and it was open on the part of the re- 


lator to combat that, which he attempted to do 
by giving evidence of an amotion that was in. 
admiſſible; becauſe where a ſpecial iſſue is 
joined, neither party can run into any point 


not in iſſue, Hob. 72, 166. which is adopted 


and illuſtrated in Gilb, Evid. 233. Where ſpe- 
cial iſſues are taken, neither party can run into 
any point out of the iſſue, becauſe the other 
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party may be unprepared for it; as for exam- 


ple, if the iſſue be feoffment, or not; the party 


oppoſing the feoffment cannot give evidence of 
covin, though it makes the feoffment null and. 
void, becauſe feoffment, or not, is the ſubject 
of one ifſue, and covin, or not, the ſubje& of 
another ;-and where one iflue is joined, the 


jury ſhall not try two, and the charge of covin 


admits the feoffment, but ſeeks to avoid it. 
Then apply this to the caſe at bar; ;—amoval is 
a diſtin& matter, of too comprehenſive a nature 


to form the ſubje& of an iſſue at all: —it is ſay- 


ing that they ſhould be charged collaterally with 
a matter, which ex directo they could not :—it 
involves ſo many nice matters, that they: can- 
not be charged with it upon an iſſue; and if 
not, a muito fortiori ſhall collateral evidence be 
rejeted: the rule then applies, that neither, 
party can run into matter extrinſick. It was 


long doubted, whether judgment of ouſter 


ſhould be given upon an iſſue of bailiff, or not, 
and was at length determined to be admiſſible 
evidence upon this principle, that it was a judg- 
ment of a Court of eompetent juriſdiction ex 


directo, upon the point in ifſue, namely, upon 
the title; not confeſſing, and avoiding the title, 


but carrying conviction ex directo upon the very 
But that will not be an argument to let 
in evidence of amotion, becauſe it is a corpo- 


rate act in pais, W of complicated acts, 
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admitting, but endeavouring to avoid the title, 


Therefore the Court and jury ſhould not upon 
this iſſue be confounded with other matter, 
which would be drawing the jury to take cog- 


nizance of a complicated ſubje& that ſhould 
be referred to the Court by ſpecial plead- 
ing. Therefore it is ſubmitted, that the opi. 
nion of the learned judge was wrong, and that 
the evidence was inadmiſſible. 


But ede for an ae that be evidence 
was admiſſible, the facts are not ſufficiently ſtat. 
ed, 2. Bur. 731. The King v. Liverpool, In a 
return to a mandamns, all the neceſſary fads 
muſt be ſet out preciſely. It is not ſufficient 
to ſet out concluſions: only. The cauſe of the 


amotion which is relied upon ſhould be ſtated, 
that the Court. might judge of it. Therefore, 


upon the iſſue of bailiff or not, there ought to 
be judgment for the defendants below. In the 
elections of bailiffs, corporations proceed not 
according to the law of the land, but in con- 
formity to their own rules, there it is not neceſ. 
ſary for the King's Bench to ſuperintend every 


ſtep; it is only neceſſary to ſtate their appoint- 


ment, taking the oaths and being approved of 
by the Lord Lieutenant and Privy Council. 
Therefore the King's Bench not having any 
ſuperintending power over elections immediate. 
** it is ungeceſſaxy to ſet out the proceedings 
FH. preciſely, 
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preciſely. But the King's Bench having a ſu- 
perintending power in every ſtep reſpecting 
amotions, the whole ſhould be ſet out, and this 


js a deciſive anſwer to the reaſon aſſigned in the 


relator's caſe, Therefore the iſſue being gene- 
ral, bailiff or not, if admitted into the caſe of 
amotion at all, the crown ought to have ſet 
forth particularly every ſtep taken, that the 
Court might ſee whether it was a good and 
valid amotion or not.—As far as thoſe proceed - 
ings are ſtated, they are irregular.— The no- 
ice ſerved upon Thomas Read to attend, was 


477 


1792 
292 
Pact 
in error 
again/t 
The Kine. 


honed by ſeveral names, but they are not 


even ſtated to have been corporators. The 


The Court is to intend nothing in a ſpecial ver- 


dict; and here it does not appear, that the per- 


ſons who ſigned this notice were freemen or 


burgeſſes of Dundalk. To conſtitute a legal 
and valid amotion of a bailiff, ſeveral requiſites 


are eſſential:— iſt. The bailiff ſhould be guil- 
ty of ſome offence. Curth. 176. Sir Thomas - 
Larie's caſe ;—he muſt be guilty of ſome act, 
working che deſtruttion of the body, corporate, 


ſome heinous crime, otherwiſe the Courts of 


Law will, not ſuffer corporators - to 'exercife 


this power of which they are ſo juſtly jea- 
lous.—Is there a ſingle charge made againſt 


Themas Read, of which the jury do not ac- 
quit him —But they ought expreſsly to bave 
found him guilty of ſome of the charges to 

| give 
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1792 give validity to the removal; they do not find 
him guilty of any, therefore the proceeding iz | 

* error unfounded.— 2dly. The party amoved muſt be 
Tue Kine. legally ſummoned to prepare for his defence. 


The ſummons ſet forth in the ſpecial verdi& is 
not a ſummons by members of the corporation. 
The ſummons upon a member of a corporation, 
to ſhew cauſe why he ſhould not be removed, 
muſt be by thoſe having a right to ſummon, 
Who has that right ?—The bailiff; if he were 
to be removed, the right veſts in the members of 
the corporation,- not as individuals walking 
through the ſtreets, but in corporation aſſem- 
bled. —g(dly. It is ſettled law, that when a cor- 
porator comes before an aſſembly, ſuppoſing it 
duly convened, he has a right to further time to 
prepare for his- defence. Courts of Law will 
never lend their aid to ſupport the proceedings 
of a corporation, unleſs conducted with mode- 
ration and prudence. The contrary of that has 
been found by the jury : The bailiff aſked fix 
days to make his defence; he was refuſed ;—he 
aſked two, which were refuſed ;—he aſked one, 
which was refuſed. In areturn to a mandamus, 
though the party accuſed attended, confeſſed and 
acknowledged the fact charged againſt him, and 
did not deſire further time to defend himſelf, 
yet this return was quaſhed, as inſufficient. Rex 
v. De, 2 Bur. 739. and in Rex v. Ri. 
8 Ns 
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cbardſon, 1 Bur. 523- an amotion was adjudged 
to be invalid, upon a charge of being wi/fully 
ah ent. Lord MansFiELD ſaid, © Wilfully ab- 
« ſent is a conſequence of law; in pleading, 


© they muſt allege facts from which the Court 
„may judge whether the abſence was wilful.” - 
In addition to all theſe objections, it may be ob- 


ſerved, that the ſummons upon the corporators 


to attend is inſufficient; it is ſtated in this way: 


« To examine, enquire, and determine, whe-. 
ther Thomas Read, the preſent bailif, ſhall 
be removed from his office} &c.” This was 
intended as a particular ſummons to each cor- 
porator to attend, but it neither ſtates any pre- 


ciſe charge againſt the bailiff, nor is it ſound 


ad it was ſerved upon all the corporators. . - 


The whole proceeding therefore upon the 
amotion was illegal, and the ſentence is a mere 


nullity. The Court of King's Bench did not 


12 g 4 
give any opinion upon this part of the caſe, 


as they grounded their judgment upon the ſe- 
cond iſſue. 


Then as to the ſecond iſſue, whether Thomas ; 


Read did duly convene the aſſembly according 
to the uſage of the borough. 


It is ſubmitted, 
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that there is nothing upon the fioding of the 


jury to warrant the judgment for the relator ; 


and if any judgment could be pronounced upon 


it, 
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of much inconvenience, 
jury upon this iſſue concludes in an extraordi- 
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- it, the judgment ought to have been for the 
plaintiffs in error, or, at moſt, there ought to have 


been a HVenire de novo. It is ſcarcely neceſſary to 
mention, that the mode of convening aſſemblies 
of corporations is a matter purely of domeſtic 
regulation, not pointed out by the law of the 
land, but varying in almoſt every borough, ſome 
by toll of bell, others by ſound of horn ; every 
corporation mult have ſome mode, and the only 
way in which it can be eſtabliſhed muſt be one 
or other of theſe, either by the charter or a 
bye-law of the corporation, or by uſage of un- 
interrupted continuance; and the laſt is always 
conſidered as evidence of a charter, or a bye- 
If there be any other 
notice adopted at the diſcretion of the mem: 
bers, uſed occaſionally at different times, it is 
not to be conſidered as an effential notice, but 
may be omitted with the ſame eaſe as it was in. 
troduced Otherwiſe it might be in the power 
of every bailiff to introduce 1 new mode of 
ſummoning the corporation, and be productive 
The finding of the 


nary way; it refers to the Court the matter 
which the jury were bound to try; * but whe- 
ther 1 upon the whole matter he duly convened 
the meeting according to ancient uſage, they 
are altogether i ignorant, and pray the advice of 
the Court; and if 85 Court are of opinion he 
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did duly convene the meeting, then they find 
that he did duly convene it,“ &c. Now if up- 
the Court can- 


bly was duly convened, there ought to be a | 
venire de novo. But jr/2, it is ſubmitted, that 
the meeting was duly convened :—fecondly, that 
the reaſons adduced to fhew it was not duly 
convened are inſufficient, —Fir/2. It was an- af- 
ſembly. convened by the bailiff, who was the 
proper officer; in whom that right is veſted : he 
convened the aſſembly by ring of bell, and it 
is found that ring of bell was a ſignal for time 
immemorial ; 
by notices. in writing, poſted through the bo- 
rough, at the uſual time, and at the proper 
places; that it was a meeting of great public 
notoriety, and that the majority of corporators 
attended: it appears then, that T. Read duly 
convened this aſſembly, unleſs it be ſtated up- 
on the verdict, that there was ſome ſpecies of 
ſignal omitted to be uſed by him, which had 
prevailed. 
there was any other notice, or what ſuch notice 
was, or that it was -omitted :—then ſee, whe- 
ther it can be inferred by implication ; if it 
ean, it muſt be from one or other of two pro- 
poſitions, i in the verdict; iſt. That the manner 


of convening aſſemblies for the pur poſes of 


election has not been by ring of bell only,— 


Vol. II. | Te | But 


it is found, that he convened it 


Now it is not expreſ5/y found, that 
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Bat the jury have given a complete reaſon why 


they found that, becauſe they find that a prac. 
tice had prevailed for five years to give ritten 


notice; therefore it was neceſſary to ſay, that 
the manner of convening aſſemblies from time 
immemorial was not by ring of bell only; but 
will any man ſay, that in point of logic, or of 


law, this propoſition can be inferred— viz. that 
-there was from time immemorial ſome other 
ſignal uſed in the borough of Dundalk for con. 
vening aſſemblies, and therefore without ſay. 


ing whether it was obſerved or not, whether it 


was occaſional and arbitrary, or eſtabliſhed by 
law, the election is invalid.—The other propo- 
ſition in the verdict is, that ring of bell haz 


deen uſed time immemorial as part of notice; 


that is nothing more than, that whether any 
other notice has been uſed or not, ring of bel 
has been uſed time immemorial; but it does 
not follow, that there has been another notice 
coeval with the ring of bell, and uſed like it 
with uniform and uninterrupted practice. It 
is found that T. Read convened the aſſembly by 
ring of bell; that was the only corporate ſig- 
nal, unleſs there be ſome other coeval with it, 
eſtabliſhed by charter, preſcription, or bye- law; 
the record is ſilent as to any other ſignal ſo ef 
tabliſhed, and being ſo, the rule of law, which 


intends nothing in a ſpecial verdiQ, directly ap- 
m_ Ca. Temp. Hardw. 115.—1 Will. 48, 55 
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bam v. Lewis. In the latter caſe, the title 
in ejectment depended upon a common reco- 
very, which was impeacked for want of a writ 


of ſeizin: it was argued that from the antiquity 
of the recovery, it ſhould be preſumed that a 


writ of ſeizin had been obtained, and that poſ- 


ſeſſion bad gone with it; but WizLes, Ch. J. 
in delivering the opinion of the Court, ſaid, 


« There is nothing more ſetzled than that the 
„Court can intend nothing in a ſpecial ver- 


dict but what is found by the jury; Hob. 262. 


(who was as great a man as ever lived) is ex- 
« preſsly to this purpoſe; and there is this very 
good reaſon for it, the rule of law would 
* otherwiſe be inverted, for ad gueſtionem facti 
© non reſpondent judices, ad que ſtionem juris non 


« reſpondent juratores.”* The Court have no- 
thing to do with the probability of a fact; and 


yet here the Court is called upon to intend a 
fact beyond the degrees of probability, becauſe 


if there were any other notice, it mult have 
been uſed conſtantly and invariably in the bo- 


rough, and if it did exiſt and was found, -it 


would put an end to all diſcuſſion, and there- 
| fore it would have been proved; ſo that the 


maxim applies, De non apparentibus, & non ex- 
ifentibus eadem e/# ratio. But ſuppoſe there were 


any other notice, it ought to have been ſpecial- 
ly found, becauſe it might be ſo frivolous, as 
to be omitted with ſafety, or ſo vicious in its 


"FL 2 nature, 
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nature, that it ought to be aboliſhed. The 


finding may imply, that from time to time, 
there might be occaſional notices to the free. 
men, the laſt of which notices was adopted, and 
complied with here. But from this verdict, it 
is to be implied, that the only ancient notice 
was the ring of bell, and if the Houſe cannot 
ſay with preciſion, from the ambiguity of the 
expreſſion, what was the ancient mode of con. 
vening the corporation, it directly comes under 
the rule, that where the merits do not appear 
upon a ſpecial verdict, there ought not to be 


judgment for either party, but there ought to 


be a Ven. fa. de novo.—It is ſaid the plaintiffs 


In error have undertaken to prove a title to the 


franchiſe ; that the relator proves nothing, the 
onus probandi lying upon the claimants, and 


having failed in that, there ought to be juds- 


ment againſt them. If that argument prevail, 
there could not be a Ven. fa. de novo in any caſe 
whatſoever, becauſe in every caſe, the affirma- 


tive lies upon one party, or the other. In 


ejectment, the plaintiff undertakes to prove 2 


title; he is to recover by the ſtrength of his 


title :—if there be a ſpecial verdi&, and it 1s 
found ſo confuſedly, that it cannot appear 


Which ſide ought to have judgment, it is not 
given againſt the plaintiff, becauſe he fails to 


prove the affirmative. So in replevin, the 
avowant undertakes to make out a title in on- 
x nibus, 
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nibus, and if there be a confuſion, or ambiguity 
in the verdi&, ought there to be judgment 
againſt him? The relator then ſhould prove 

that the law is different ia the caſe of Quo war- 
ranto, for if it be not, this caſe falls within the 
general rule, | 


Lord CHANCELLOR, You have pleaded the 
election under the charter, which gives power 
to ele& in the room of freemen deceaſed; or diſ- 
franchiſed. There is no averment, that the de- 
fendants were elected in the room of any de- 
ceaſed, or disfranchiſed ; but the way in which 
they patch up that, is by ſtating, that there had 


been a cuſtom time immemorial to ele& in a 


different manner :—there is no iſſue upon that 
cuſtom ;—it is an extrajudicial finding, if I may 
be allowed the expreſſion. I do not ſee how it 


is poſſible to ſupport tas n 


Anſiber. That . to the third iſſue, up- 


on which the Court of King's Bench did not 


give any opinion; the objection was not men- 
tioned in that Court, nor is there a ſingle rea- 


ſon pointed to it by the relator's caſe. The 
election in this caſe is not pleaded merely un- 


der the charter: — the plea ſtates Dundalk to be 
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a borough by preſcription, and that the aſſem-  - 


bly was * nenen according to uſage from 
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limo immemorial. The charter grants certain 


rights in affirmative words, and it is clear law, 
that affirmative words in a charter do not take 


nes 2Way antecedent rights. So an act of Parlia. 


ment in affirmative words does not take away 


common law rights. The right of election was 


antecedent to the charter, and this being an 
ancient corporation, had attached to it, as mat- 
ter of right, and incident to its nature, a power 


of election upon any day, conſiſtent with the 


uſage. Dundalk was a borough by prelcrip. 
tion, conſiſting of bailiff, burgeſſes, and an in- 
definite number of commonalty ; then it would 
be difficult to ſay how perſons could be elected 
in the vacancy occaſioned by death or for- 
feiture, becauſe there mult be always vacancies, 
where the number is indefinite: elections into 


- Vacancies can only be when the number is de- 
finite, and new members are elected to com- 
plete that number: — Beſides, it is expreſsly 


found, that it has been cuſtomary to elect an 


indefinite number, without any regard to va- 


eancy, merely by death, or forfeiture. There- 
fore it is ſubmitted that me e ought to 
be reverſed. 


The ka * the defendant in error were 
not called upon by the Houſe, but the rea- 
. annexed to the printed Caſe in ſupport 
of the judgment were as follow; 
This 


- 


his 
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This being an information in nature of a writ 
quo warranto, requiring the defendants to ſhew 
by what authority they exerciſe or claim the 
franchiſes of freemen of the borough of Dun. 
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dalk, they are bound to ſet out their title ſpeci- 
ally in their plea; and it is the right of the 


King's coroner and attorney to take ſeparate if- 
ſues on every material averment in the plea, 


any one of which being found againſt the de- 


fendants, the Crown is by law intitled to judg- 


ment of Ouſer. In this caſe the defendants have 


ſet out a ſpecial title by election, purſuant to im- 
memorial uſage, and conformable to the char- 
ter; the Crown 1n its replication has traverſed 
every fact material to the title pleaded; upon theſe 
facts diſtin& iſſues have been taken; and it is 


humbly. ſubmitted to your Lordſhips, that upon 
the two firſt ifſues, the finding of the ſpecial 


verdict does not ſupport the defendants' plea, 
and that therefore the Crown 1 is intitled to Jjudg- 
ment. 


The firſt iſſue is, whether 7. homas Read was, 


on the gth of Auguſt, 1782, lawful and Tight- 
ful bailiff of Dunda/k, To ſupport this iſſue, 


the defendants proved a due election of Read - 


to the office of bailiff on the 2gth of Zune, 178 1, 
for one year, to commence from the 29th of 
September, 1781, and that on the laſt mention- 


ed "ye he took the oaths, ſubſcribed the decla- 


ration, 


pans 
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ration, and duly entered into oſſice; evidence 


was then offered on the part of the Crown, to 
ſhew that Read was amoved from the office of 
bailiff, on the iſt of Auguſt, 1782; but this 
evidence being objected to as inàdmiſſible, and 


the learned Judge having over - ruled the objec- 
tion, and admitted the evidence, a bill of ex- 


ceptions was taken to his opinion, which has 
been incorporated in the record, and is now 


before your Lordſhips. Therefore, on the firſt 
ziſſue two queſtions ariſe ;—1ſt. Whether evi- 
_ dence of the amotion was admiſſible? For if it 


was not, the defendants are intitled to a venire 


de novo.—2dly. Whether the amotion was legal! 


. .iſt. As to the admiſhbility of the evidence, the 


objection to it is, that the amotion being matter 


of law, and operating as a confeſſion and avoid- 


' ance of Read's title, it ought to have been ſpe- 


cially ſhewn in pleading to the Court, and not 


in evidence to the jury, in order that the Court 


might judge of its ſufficiency. The general 
principle, that matter of law is to be ſhewn to 


the Court and not to the jury, cannot be deni- 


ed; but in this caſe it does not apply; becauſe 


where any thing is alleged generally, it may by 


the rules of pleading be anſwered generally. 
And the averment here being merely that Read 


Vas bailiff, the anſwer is a general traverſe, that 


he was not bailiff: If, indeed, Read's title had 
been ſpecially WR viz. his election, his en- 


tering 
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nce tering into office, &e. then the amotion being a 1792 

, to confeſſion of the title pleaded, and operating a? 

e of an avoidance, ought alfo to be ſpecially pleaded, Fa 0 

this that the Court might judge whether in law it The K. i 

and amounted to.an avoidance'or not ; but here the 

ec. matter of avoidance could not be ſhewn in 

ex- pleading, becauſe the fact to be avoided did not 

has appear. For theſe reaſons it is ſubmitted, that 

now the evidence was admiſſible, and that a venire 

firſt de novo ought not to be awarded. 

evi- : | : 

if it The 2d queſtion on the. firſt iſſue is, whether 
nire the amotion was legal? To conſtitute a legal 
gal! amotion three things are neceſſary :—1ſt. That 

the all corporators within the reach of ſummons 
atter ſhould be ſummoned.—2dly. That the perſon 
701d- noved ſhould. have ſufficient notice of the 

ſpe- charge, and be heard in his defence. —g(dlvy. 
| Not That the cauſe of amotion ſhould be ſuffi-. 
ourt cient. | 
neral | 1 7 | 
n to With reſpe&.to the 1ſt requiſite, the finding | 
leni- is, that all the corporators reſident within the | 
auſe precincts of the borough, to the number of ö 
y by ſixty-ſix, did actually attend, except two, and N 
ally. that theſe two were actually ſummoned by a 
Read ſpecial notice ſignifying the purpoſe for which | 
that the meeting was to be held ;-therefore as to this 
had requiſite there can be-no e and in fact 
en- no objection has been made. With reſpect to 
ring 
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the 2d requiſite, the finding i is, that on the 


agth of July, a ſummons figned by. fifty-one 


corporators was ferved upon Read, ſpecifying | 


all the charges that were intended to be brought 
againſt him, and requiring him to attend in two 
days after and make his defence; that he did 
attend with his attorney and counſel, that wit 
neſſes were examined upon oath, and that Read 
ſo far made a defence on the merits as to crols- 


examine the witneſſes. The objeQion that has 


been made to this finding is, that the ſummons 


vas not prepared at a corporate meeting; but 


at a voluntary private meeting, not convened by 
public notice; that therefore this ſummons was 
not a corporate act, and the ſentence of amo- 
tion founded upon it not legal. But if this ob- 
jection ſhould prevail, the power incident at 


common law to every corporation, and given to | 


this corporation_by the expreſs words of their 


charter, of amoving their chief magiſtrate for 


miſconduct, would be a meer nullity ; for if the 
ſummons mult be prepared at a corporate meet. 


ing, the bailiff, who is an integral part of the 
corporation, muſt of courſe be. preſent, as no 


meeting can be deemed a corporate meeting 


where an integral part is abſent; and it cannot 


be expected that the bailiff ſhould either afſem- 
ble or preſide at a meeting held for the exprels 
purpoſe of removing him from his office. It is 


not denied that the e has a power to 
amove 


amov. 
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one where be lodged a power previouſiy to prefer an = 

ing | acculation. It cannot, as againſt the chief ma- in 

ght miſtrate, be lodged in the corporation at large, 8 

1 becauſe it is the act of one part of the corpora- 

4 tion againſt another. There is no ſelect body in 

_ whom this power is veſted, either appointed by 

Do the charter, or deriving its exiſtence from pre- 

1005 ſcriptive uſage or any bye-law; if then this | 

1 power can neither be exerciſed by the corpora- | 

as tion at large, nor by any ſelect body {pecially_ 
but conſtituted for the purpoſe, there is no other | 

d by way in which it can be exerciſed except by the | 

1 corporators“ privately and voluntarily aſſem- | 

amo. Ml bled;“ privately, becauſe every meeting muſt : 

8 ob be deemed private that is not a corporate meet- | 

nt at ing; and voluntarily becauſe there is no power | 


GO of compelling attendance, no perſon but the 
their chief magiſtrate. having that authority, who 
te for could not be expected to exerciſe it againſt him- 
+ che ſelf. Care indeed ſhould be taken that this ac. 
meet. cuſing power ſhould be exerciſed properly, by 
+ ok a reaſonable number of reſpectable corporators, 
1 m0 and not by a junto.—Here the ſummons was | 
ting I ſened by no leſs than fifty one out of fixty-ſix ; 
annot reſident corporators, viz. by nine burgeſſes and | 
\fſem- lorty-two freemen. But admitting the ſum» 

«preſs I mons to have been inſufficient or irregular, yet 

It is ay defect in it was cured by Read's attendance 
er to ad making a defence. In corporation caſes, ; 
amove | | this 
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this point has frequently been decided, Sal. 
428. Chall's Caſe. Salk. 4.35. Serjeant Mhitacre's 
Caſe. It has been objected that Read demand. 


ed time to make his defence, and was refuſed : 
So would every criminal; but time is not in 


any caſe to be given of courſe, without ſome 
grounds laid for it ; if he had laid any grounds, 
further time ſhould, and it is reaſonable to ſup. 


poſe, would have been given to him; but he al. 
ſigned no reaſon whatever, he 3 no want 


of witneſſes, he ſtated no incapacity that could 
be afterwards removed, he was attended by his 
counſel and attorney, and he was on the ſpot 
where all the tranſactions happened and witneſſes 


reſided; but in fact he wanted time to do more 


miſchief to the corporation, which he was 
daily injuring, and it was eſſential to prevent 


him, . e 18 


With reſpect to the 2d FR FER to conſtitute 


a legal amotion, viz. ſufficient cauſe, the ſpeci- 


al verdict ſtates two offences committed by him, 
Which appear to be of a very groſs nature, and 
directly contrary to the duty of his office as a 
corporator, viz. his holding a corporate afſem- 


bly by ſurpriſe, conſiſting of a few of the infe- 
110r corporators, and thereat admitting no lels 


than thirty-two freemen, and his making a falle 


entry in the corporation books, in a matter el- 


| ſential to the good government of the cor. 


poration, 
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poration, viz. that he had Aa iniſtered the 


oaths to his deputy, when in fact he had admi- 
niſtered none. Theſe are offences directly con- 
trary to his duty as a corporator, the firſt tend- 
ing to diminiſh the tolls, and transfer the fran- 
chiſes of the corporation into the hands of 


ſtrangers; the ſecond depriving the corporation 


of the ſanction of an oath, which the charter 
has provided, for the good conduct and inte- 
grity of a perſon intruſted with ſuch ample 
powers as the deputy bailiff appears to en- 
joy. 


©. 


Upon the-whole of this iſſue, it is ſubmitted 


that all the requiſites to conſtitute a legal amo- 
tion are found by the fpecial verdict, that there- 
fore Read was well amoved on the 1ſt-of Auguſt, 


conſequently not lawful or rightful bailiff on . 
the 9th, and that upon the firſt ſue the Om 


is intitled to judgment. 


The prod iſſue is Whether Read duly con- 


vened the aſſembly on the gth of Auguſt, 178a, 
in manner and form as the defendants have in 
their plea alleged. This is a moſt material 
iſſue, becauſe unleſs the aſſembly was duly con- 
vened, no election of freemen could be duly 
made at it. | Senſible of this, the defendants, 


who' were to ſhew a title to the franchiſe they 


claim, were bound to plead a due convention 


of 
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of the aſſembly at which they were elected; 
and flue being taken upon it, they were bound 
to prove it; and the. queſtion on this iſſue is, 
whether they have proved ſuch due convention 
as they have pleaded? The facts found on this 


| iffue are ſhort and few, and the queſtion ſo plain, 


as almoſt to preclude argument. The defend- 
ants have pleaded, that Read duly convened 
the aſſembly, according to the uſage and cul. 
tom of the borough, from time immemorial, 
The finding is, that the meeting was convened 
by ring of bell; that the manner of convening 
afſemblies on bye-days, for the purpoſe of elec- 
tion, has not been for time immemorial by ring 
of bell only; and that the gth of Auguſt was a 
bye-day. From this it appears that the finding, 
inſtead of ſupporting the, plea, does actual) 
contradict it, as it ſhews that the manner of 
convening the aſſembly was not according to 
immemorial uſage. Therefore on this iſſue, 
which cannot be denied to be a material one, 


it is ſubmitted that the Crown is intitled to 


It has been objected, on the argument below, 
that this finding is merely negative, as it finds 


that the mode inſiſted on was not the immemo- 


rial mode, but does not find what was the im- 


memorial mode of ſummoning aſſemblies on 
bye · days. But this has ariſen neceſſarily from 


the 
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the defendants having failed to ſupport in evi- 
dence, what they have alleged in pleading; 
and the King's coroner was not bound to prove 
what the uſage really was, becauſe from the na- 
ture of the proceeding, the onus of ne lay 
upon the defendants. 


Itis at to the caſe of a ſpecial juſtifi- 
cation, pleaded to an action of treſpaſs, where 
the defendant muſt prove his juſtiſication, or 
the plaintiff not having averred any thing but 
the treſpaſs which the plea admits, muſt have 
judgment. So here the Crown avers nothing, 
but that the defendants exerciſe the franchiſe, 
which exerciſe of. the franchiſe the defendants 
admit, and juſtify it by pleading a title; then if 
they eannot prove that they have the title they 
allege, will the Crown be called upon to prove 
that they have it not? If the defendants are un- 
able to prove the uſage upon which they rely, 
muſt the Crown prove the uſage, in order to 
ſhew that it does not warrant the title? This 


would overthrow the rule of law, Which makes 


it neceſſary for a party claiming a franchiſe 


againſt the crown, to prove his title, and it 


would invert the rule of evidence, which throws 


the onus probandi in every caſe upon the party | 


maintaining the affirmative of the iſſue. 


But 
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But it has been contended by the defendants; 


that if judgment cannot be given for them on | 


this record, yet it ought not to be given againſt 
them on facts partially found; and that a ve. 
nire de novo ſhould be awarded. Now a venire 
de novo mult always ifſue out of the record, and 
is never granted upon matter extrinſic, and 
there are but two caſes where it is ever granted. 
iſt, Where the verdict itſelf is ſo imperſes, 


that no judgment can be given upon it, as in 


the caſe of no damages found upon the traverſe 
of a return to a mandamus ;' there, as the judg- 
ment which is founded ofthe ſtatute, can be 


for nothing but damages, of courſe ho judgment 


can be given where damages are not found. The 


''2d caſe is, where evidence is found inſtead of 


facts, as in Trover, where a demand and refu- 


ſal is found inſtead of a converſion; but the 


preſent caſe is not like either of theſe, but is 
like the caſe of Lord Derby, where the jury 


found a common recovery to have been ſuffer- 


ed, but omitted any mention whether a writ of 
ſeiſin was executed or not, and the Court upon 
arguing the ſpecial verdict refuſed to award a 
venire de novo, but gave judgment againſt the 


perſon e er the recovery (8): 
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Suppdle in this ;taſe, the Court ſhould adjudge 
a venire de novo to iſſue, and upon another trial, 
the defendants ſhould again decline to give evi- 
dence of the uſage, that verdi& would be as 


defective as this, and a venire de novo muſt again 
iſſue, and fo in finitum, till the uſage was 


found;; ſo that in effect the proof of the iſſue 
vould be thereby thrown upon the Crown, con- 


trary to the rules of law, of evidence, and of 


pleading, or elſe a judgment of ouſter could 
not be obtained againſt uſurpers who cannot 
ſhew à complete title to the franchiſe . 
they claim, | | | 
Beſides it is ſubmitted, that a venire facias 
de novo cannot in this caſe be awarded, except 
on the ground of the preſent finding being 
falſe.” Becauſe as it appears on this verdict, 
that ring of bell was the mode of convening 
the aſſembly in the preſent inſtance, and if 
ſuch mode was not conformable to the imme- 


morial uſage, it ſignifies nothing what that 


uſage is; no uſage whatever, except by ring of 


bell onJy, can give the defendants a title, and 


the preſent. finding expreſsly contradiQs ſuch 


| uſage. But on this argument, no preſumption 


can be entertained-that any fit is found contra- 


ry to the truth; any imputation of that kind is 


matter ine of the record, and ſhould be 
taken advantage of by motion for a new trial. 
VoL. II. ro 
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The Court cannot go beyond, but is included 
dy the —_— 


Upon the * of this 2d iſſue, it is ſub. 


- mitted that the facts found do not fupport the 
Plea, that there is no ground: for awarding a 


wenire de novo, and that the Croun i is intitled 


ä to judgment. 1 Of 


| Lard Cnanomuonlf there were any 
doubt in this caſe, I' ſhould” move your Lord. 


ſhips to put a- queſtion or two to the Judges; 


but I have conferred with them upon it, and 
they all agree with me that no difficulty what- 
ever ariſes upon the record; and that this judg. 


ment-ought to be affirmed;—The general quel. 


tion is, whether the defendants in the Court be- 
low appear to be duly elected freemen of the cor. 


poration of Dundalk?—Three- objections have 


been made to the right claimed by them: 1}, 


That the officer vo prefided at their election 
had been removed by an act of the corporation, 


and therefore that their election was invalid. 
Upon this point I feel very little difficulty in 


deciding that the ceremony of amotion which 


has been ſo mueh relied upon on the part of 
the relator was a mere nullitey, and that Read 
was at the time of this election lawful and 


righeful 'bailiff of the borough'of Dundalk : but 
it's in my Judgment VF clear, that the al. 
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ſembly at which the defendants were elected 1192 
vas not duly convened, and that the election "a "ua; 
pleaded by them unger the charter. cannot be in error 
ſupported. As to the firſt point, it is ſettled The . | 
beyond all doubt, that where freemen of a cor- 
poration are elected upon a bye-day, any thing. 
like ſurprize vitiates the election: it is plain 
and common reaſon, that where a corporate af- 
ſembly is held upon a bye-day for the election 
of freemen, every man who might object to the 
admiſſion of any one of them, ought to have 
notice of the meeting, and if full notice be not 
given, that circumſtance alone vitiates the elec- 
tion, So it has been determined again and 
gain. | | 4 


See then how the facts ſtand as found by. the 
ſpecial verdict: it appears that the precincts of 
the corporation extend more than a mile around 
the town of Dundalk ; it is found that the old 
ad accuſtomed notice of the meeting of cor- 
porate aſſemblies is by ring of bell, and it is 
found expreſsly, that one freeman, who. lived | 
at the diſtance of half a mile from the town did 
not hear, nor could he hear the notice given 


by ring of bell; ſo that it is evident, that the 


neceſſary and . notice for the meet- 
ing of the aſſembly at which the defendants _ 
vere. elected, was not given throughout the <5 
precints of the corporation. —That which is. 

| K k 2 * found 5 
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1792 found to be a part of the neceſſary and accu. 


Pxgz 


tomed notice, viz. ringing a bell, was ſo far 


| din erer from giving notice to all the corporators reſi. 


the borough; 


The 2 dent within the precincts of the borough, that 


It has been expreſsly found that one of the cor: 
porators who lived but half a mile diſtant from 
the town, and clearly within the precincts of 


the corporation; had not, nor could not have 
had notice of the meeting at which the de- 
fendants were elected; and therefore there ap- 


pears to have been a plain defect in the notice, 


and a fraud upon the corporation in ſummon. 


ing the aſſembly at which the defendants were 


elected. But the jury further find, that this 


notice by ring of bell was but a part of the ac- 
cuſtomed notice; they find that for five years 
before it had been the practice to poſt a writ- 
ten notice of all corporate aſſemblies within 
that written notices were ac- 
cordingly poſted up by Read, the bailiff, and 
in the body of them the meeting was ſtated to 
be for the purpofe only of eleQing a bailiff ;— 


| fo that this notice in itſelf beſpeaks an impoſi 


tion upon the corporation, the meeting being 
ſtated to be for the election of a bailiff only, 
and not in any fort intimating that any propo- 
ſition would be made for the election of free. 
men; ſo that the written notice which was 
a of this aſſembly was calculated for fraud 
and impoſition upon the corporation; the free- 
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nen who read it naturally might preſume that 


aſembly but. the election of a bailiff, therefore 
in my judgment the election of freemen upon 
that day was a clear fraud, and impoſition upon 
the corporation.— Every ſuch election upon a 
dye- day ought to be public and notorious.— 
And every member of the corporation reſident 


The — 


within the precincts ought to have notice of the 


aſembly, to the end, that he may attend, not 
only to give his voice, but his opinion; and it 
has been determined in modern caſes that the 
election 1s void where notice was not given to 
one man reſident within the precincts, becauſe 
though his vote could not make a majority, yet 
his reaſons might have influenced a majority. 
Therefore I am clear that this was an election 
by ſurprize, and a frayd upon the corporation, 
and that every man who was elected at this aſ- 


ſembly is ſubje& to judgment of ouſter. And 


upon the finding it may alſo be preſumed. that 
there was ſome other preſcriptive notice, which 
vas not given; it may be preſumed that per- 
ſonal notice was neceſſary. So that upon this 


ſue in my judgment there can be no doubt 


that the election was had by ſurprize, and no 


man claiming under it, has a right to the fran- 
chiſe. 


But 
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1792 But independent of the odjections which ariſe 
— to the title of the defendants upon the ground 


8 of notice, there is one glaring defect which in 
"The Kine. my judgment they cannot get over.— The char. 


E ter, under which they have pleaded their elec. 
tion, recites, that this corporation had enjoyed 
divers ancient rights and privileges ; that the 
corporators had petitioned the crown to grant 
them a new charter, and that a charter was 
thereupon granted, by which the corporation { 
conſiſts of a bailiff, burgeſſes, and commonalty; 
E | the burgeſſes are limited to ſixteen, out of = 
| whom the bailiff is to be elected; and by the 

charter the commonalty are to conſiſt of the 
then exiſting freemen, and of ſuch perſons 2 

ſhould thereafter be elected in the manner pre- on 
fcribed by the charter, which authoriſes the 


— T . — ——— — = _ 
* 
* 
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bailiff and commonalty to meet and elect free. 2 
men in the place only of ſuch as might die, or * 
be disfranchiſed ; ſo that by the charter the 


number of Nee is expreſsly confined to the Foo 
number which exiſted at the time of the grant. d 
It is clear therefore, in my judgment, that the 


corporation having accepted this charter, was 

ED, 
bound by it not to extend the freemen beyond def 
the number which exiſted at the time of the Ho 


grant. I take it to be clear, that if a corpora 
tion by preſcription will accept a charter li. 
miting the corporators to a leſs number than 
exiſted by cuſtom, the corporation will be 

bound 
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bound by that acceptance, and no ſubſequent 
vicious cuſtom departing from the charter thus 


ſolemnly accepted, can avail againſt the char- 


ter. Such a departure from a charter ſolemnly 
accepted, cannot in my opinion be ſet up by a 
corporation againſt it, whatever grqund it might 
be for judgment of forfeiture againſt them up- 
on an information. — But the defendants in this 
caſe having expreſsly pleaded their election un- 
der a charter by which the corporation was 
authorized to elect freemen only in the place 


, of thoſe who died, or were disfranchiſed, and | 
not having averred that they were elected to 


fill up a vacancy in conſequence of death or re- 


moval, in my judgment it is clear that the elee - 


tion as pleaded by them cannot be ſupported. 
Upon the whole therefore of this caſe, I am of 
opinion that the judgment of the Court of 
King's Bench ought to be affirmed, 


It was CoxsiDp AED, and alſo OapERED and 
Abpubosd, That the judgment of the Court ** 
of King's Bench be affirmed, and that the re- 
cord be remitted. And it was further OxDER- 


xD, That the plaintiffs in error do pay to the 
defendant i in error 100l, for his coſts in the 
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GEORGE COCKBURNE, Eſq. Appellant 
JOHN HUSSEY, Elq, Reſpondent 
March, 12th, 1792. 

STAFFORD H USSEY, late of Rathkeny, 


in the county of Meath, was in the year 1751, and 
all his life, a perſon profeſſing the popiſh reli- 


gion, and was ſeized in fee of the manors of | 


Rathkenny and Galirim, i in faid county. He had 
then iſſue James Huſſey, his eldeſt ſon and heir 
apparent, and the reſpondent John Huſſey, his 
ſecond ſon, and ſeveral other children. t 


* the eldeſt ſon, had been bred a papiſt 
from his youth, and having in the year 1751 
attained the age of twenty one years, he on the 
; 2th of December in that year read his recanta- 
tion before the Archbiſhop of Dublin, and con- 
formed to the church of Ireland as by law eſta · 
bliſhed ; by which conformity i it was conceived, 


that under the then exiſting laws to prevent the 
further growth of popery, Stafford, the father, 
was made bare tenant for life of all his eſtates 
whereof he had been ſeized i in fee, and that the 


reverſion 


lant, 
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reverſion expectant on his death became veſted 


in James, the ne ſon, in fee. 


On the 1oth of January, 1752, Stafford Huf. 
ſy filed a bill in Chancery againſt James his ſon, 
praying -that he might be made liable to the 
debts with which the eſtates were then encum- 
bered, particularly a debt of 1,000l. due to K. 
aatius Huſſey, 


On the 6th of 3 1752, James Huſſey, 
dhe conformiſt, filed a bill againſt Safford, his 


father, for an additional maintenance; and on 
the gth of April, 1753, the younger children, 
by their proghejn amy, the then Lord River/ton, 


commenced a ſuit againſt their father and elder 


brother; A decretal .order was, made in theſe 
cauſes, 8th June, 4758, by which the ſum of 


1,000l, for natius Huſſey, and 6, oool. for the 


Jounger children of Stafford, were made a 
charge on the eſtates, and James was ordered a 
maintenance of 1500, per annum. 


James Hulſey, On the 2d day of February, 


4760, again read his recantation, before the 
Archbiſhop of Dublin, and took the oaths in 
the Tholſel of the city of Dublin. On the 14th 
of September, 1767, he ſold and conveyed the 
reverſion of Rathkenny eſtate, expectant on the 

death of. his father, to George Cockbur ne, the 
appellant's 
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appellant's father, for 10,0001. and died on the 
29th day of September 1767, without iſſue, hay. 
ing deviſed the reverſion in fee of the manor of 
Galtrim to Edward Lord Beaulieu and Thomas 
Fitzgerald, upon certain truſts mentioned in the 
will. Fitzgerald died in 1771, and on 3d Au. 
guft, 1173, Lord Beaulieu,-as ſurviving truſtee, 
by deed conveyed the manor of Galtrim to 


| George Cockburne for 2,500. ſubje& to a join- 


ture of zool. per annum, to Anne Huſſey, the 
wife of Stafford, and an annuity of 200l, to 
Mary, the widow of Fames, and alſo the 0 
of — to the ng children. 


| e Cockburne, the ta | filed PE bill in 
the month of February, 1775, againſt Stafford 
Huſſey, to prevent his committing waſte, and 
George having died a ſhort time after, another 
bill was filed by his executor, in anſwer to 
which Stafford Huſſey diſputed the validitySf the 
conformity of his ſon James, who was deſcrib- 
ed in the Archbiſhop's certificate as © late of 
Drogheda,” whereas he, Stafford, did not be- 
-lieve his fon was fo tiled, and therefore that 
the certificate might have vm to ſome other 


41 80 Huſfey. 


The appellant was the only ſon and heir at 


law of George Cockburne, the purchaſer, who 


by his will veſted his real and perſonal eſtates 
in 
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in Andrew Caldwell, and Archibald Cockburne, 
his truſtees, making the appellant ſtrict tenant 
for lite, and expreſsly excluding him from any 
interference in the property, until he ſhould at- 
tain the age of 26 years, which he did in the 
month of February, 1790. 


Stafford Huſſey died on the 3 iſt of December, 
1775, leaving the reſpondent John Huſſey, his 
eldeſt ſon and heir at law, who entered into 
poſſeſſion of the lands, and on the 26th of Au- 
gult, 1776, the appellant's guardians and truf- 


tees filed a bill in Chancery againſt the reſpon- 


dent and others. praying to be decreed to and 
quieted in the actual pofſelhon and. enjoyment 
of the faid eſtates, that the title deeds might be 
handed over to the plaintiffs, and an account ta- 
ken of the rents and profits of the eſtates. In 


ſupport of the relief ſought by the plaintiffs, the 


bill'ſtated, that Siafford Huey had been all his 
life a papiſt; that Fares, his ſon, duly and re- 
gularly conformed, before he executed the con- 
veyance to George Cockburne z that the faid Fames 
Huffey, who ſo conformed, and obtained the 
certificate of the Archbiſhop of. Dublin, and is 
in the certificate (tiled as having then lived at 
Drogheda, was the eldeſt ſon of the ſaid Stafford 
Huſſey, for that the faid James Huſſey, by a bill 
filed by him againſt Stafford in February, 1752, 
ſtiles himſelf James Huſſey of Drogheda; aud 

that 
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that by a bill filed by Stafford againſt Janes 

and Ignatius Huſſey, Stafford ſtated that Ignatius 
had agreed to lend him a ſum of money, if he 
could. get James Huſſey, then of Drogheda, his 
eldeſt. ſon and heir apparent, to join him in 
the ſecurity, and theręfore it was inſiſted that 
there was no foundation for the objeCtion to the 
conformity, on account of the deſcriptive diffe- 
rence between James Huſſey of Drogheda, and 
James the ſon of Staffard. 


The reſpondent, ahn Huſſey, anſwered the 


| bill on the 6th of November, 1777, and iflue 


having been joined, witneſſeſs were examined 
on both ſides : Henry Coddington, of Oldbridge, 
in the county of Meath, Eſq. was examined on 
the part of the plaintiffs, and he depoſed, that 
James Huſſey, the ſon of Stafford, had refided in 
St. Lawrence-ſtreet, in the town of Drogbeaa, in 
the month of December, 1751, and three wit- 


neſſes on the part of the defendant proved that 


James Huſſey actually reſided in that town with 
his family for a conſiderable time previous to, 
and during the whole month of December, 1751, 
and until the ſpring of the year following. 


The cauſe came on to be heard on the 17th of 
July, 1789, when the Chancellor was pleaſed to 
order that the bill ſhould be retained for a year, 
with liberty for the plaintiffs to bring an eject- 

ment 
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ment for the lands of Galtrim and Rathkenny, 
and that the defendants ſhould be reſtrained 
from ſetting up temporary bars. This order was 
on the 23d of June, 1790, extended to another 


year, and on the 13th of * 1791, extended 


* another year. 

The appellant, as of Mickaelmas, 1789, 
brought two ejectments on the title for reco- 
very of the two eſtates, and the reſpondent hav- 
ing taken defence to both, a conſent was enter- 
ed into, that the verdict had in vne ſhould bind 
the other. The ejectment for the Rathkenny eſ- 
tate was tried at Trim, 1 5th April, 1790, before 


Mr. Juſtice HxL NEN, and a ſpecial jury: A bill 


of exceptions was taken to the opinion of the 
Judge, and a ſpecial verdi& was found by the 
jury. By the former it was ſtated, that coun- 
ſel for the plaintiff proved, that one James 
Huſſey duly renounced the errors of the church 
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of Rome, and conformed himſelf to the proteſ- 


tant religion, as by law eftabliſhed, and ob- 
tained and duly enrolled the biſhop's certificate 
thereof; then they offered to prove, that James 


Huſſey, on the zd of October, 1762, in the pa- 


riſh church of St. Thomas, Dublin, received the 
Sacrament of the Lord's Supper, and for that 
purpoſe produced a writing on parchment, pur- 


porting to be a certificate of the miniſter and 


church 


mo 4 


| the eldeſt 


* 
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1792 church-wardens of the pariſh, that James Huſſ:y 
a Zh received the Sacrament, and an aflidavit by two 
nn Perſons, who were preſent at the ceremony; 
mot which certificate and affidavit were proved to 


be filed in the Thlſel Court of the city of Dub. 
lin the counſel further offered in evidence an 
atteſted copy of a certificate of the clerk of the 
peace for the ſaid city, duly enrolled in Chan: 
cery, certifying that at a general ſeſſions held 
5th October, 1762, James Huſſey, Eſq. produced 
in Court the- certificate of the. miniſter and 
church-wardens of &.. Thomas, that he had 
taken the ſacrament, &c. and it was proved by 
two credible witneſſes at the ſaid ſeſſions, that 
Fames Huſſey received the ſacrament ; and the 


feveral oaths, &c. The learned Judge ruled 
that this evidence was inadmiſlible, to which 
e the exception was taken. 


Special ver- The ſpecial verdict found the ſeizin in fee of 
228 Stafford Huſſey, who was a papiſt ; that James 
Huſſey, in December, 1751, was his eldeſt ſon 
and heir apparent, and was a papiſt until that 
time ;—that James Hufſey did inhabit in yt; 
Lawrence Street, in the town of Drogheda, in the 
atoceſe of Armagh, during the month of December, 
1751, and that he did go from  Dregheda on 


The con- 
formity of 


fan, for the 
purpoſe of 
making his 
popiſh fa- 
ther te? 


nant for life under the popery laws, was invalid, unleſs it was had before the biſhop 
of the dioceſe in which the conformiſt did inlabit. 


the 


faid James Huſſey, at the ſaid dong took the 
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the 11th day of December, 1751, to the city of 
Dublin, and did there read his recantation, and 
remained at an inn in the ſaid city until the 
15th day of the ſaid month of December, when 


he returned to Drogheda :—that on the 12th of. 


December, 1751, James Huſſey, at Dublin, be- 
fore the Archbiſhop of Dublin, and within the 
dioceſe of Dublin, did renounce the errors of 
the church of Rome, &c. and on the 15th of 
ſaid month obtained the certificate of the Arch- 
biſhop of the conformity in the words: 


Huss rr. 


Charles, by divine Providence, Lord Arch- 


* biſhop. of Dublin, Primate and Metropolitan 
of Ireland, To all whom theſe preſents may 


concern, Greeting, We do hereby certify, 


e that Mr. James Huſſey, LaTE of Drogheda, 
* now of Dublin, hath before us renounced the 


errors of the church of Rome, and was by 


« our order received into the communion of 


te the church of Ireland, on the 12th day of 


December inſt. and that the ſaid James Huſſey 
«is a proteſtant, and doth conform to the 
e church of Ireland, as by law eſtabliſhed. In 
* witneſs whereof we have cauſed our manual 
© ſeal to be affixed to theſe preſents this 13th 


day of December, 1751. C. Dublin.“ L. 8. 


This certificate was on the ſame day enrolled 
in Chancery, and on the 19th of January, 1752, 
| Janes 
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city of Dublin, and obtained the proper certifi- 


cate thereof, which he filed in the King's Bench, 


where he took the 6aths, &c. and obtained the 
certificate of the proper officer, which laſt cer. 
tificate was enrolled in Chancery. The jury 
further found that ſaid James Huſſey did on and 


before the 2d of February, 1768, inhabit in the 


eity of Dublin, in the dioceſe of Dublin, and 
did on that day conform before the Archbiſhop 
of Dublin, and obtain the certificate thereof, 
deſcribing him, James Huſſey; now of Dublin: 

this certificate was enrolled in Chancery, 27th 
February, 1160, and on the 5th of Oclober, 


1762, he took the oaths, &e. in the Tholſe! 


Court, Dublin, and obtained a certificate there- 


of, which he enrolled in Chancery.—The jury 
then found that he continued a proteſtant, and 
_ conveyed the lands in queſtion-to- George Cock» 
Furne. 


This ſpecial verdi& was argued two terms 
in the Common Pleas, and in laſt Michaelmas 


term the Court gave judgment n for 
the reſpondent (g). 


The appellant on the 8th of December, 1791, 
made an athdavit in nn ſtating that he 
| and 
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and his agents were not prepared at the trial to 


meet the defence relied upon: that the objec- 


tion then made to the conformity, never had 
been ſtarted before, and conſequently they had 
made no enquiry previous to the trial, with re- 


gard to the place of reſidence of James Huſſey, 
at the time of his conformity; the counſel, 


who directed the proofs, did not give any di- 


retion for ſuch enquiry to be made; but that 


ſince the judgment of the Common Pleas, en- 


quiries had been made, from which the appel- 


lant diſcovered, and would prove by the moſt 


ſatisfactory evidence, that James Hafſey was not 


a reſident of Drogheda at the time of his con- 
formity, but was a reſident at that time in his 


own houſe. in Great-Britain-Street, Dublin. 


The reſpondent made an affidavit in anſwer, 
and in order to ſhew that the appellant was 
aware of the objection to the conformity, and 
that it would be relied upon, ſtated the ſeveral 
charges in the bills formerly filed, and the de- 
poſitions of the witneſſes examined in the 
cauſe. 
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On the 10th of December, 1791, the appel- 


lant applied to Chancery for liberty to bring a 
new ejectment, under the terms of the decretal 
order; which motion the Lord CHANCELLOR 
was pleaſed to refuſe with coſts. 
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The appellant then brought an ejectment, as 
of Michaelmas term, in the King's Bench, and 
on the 21ſt of January, 1992, made another 
affidavit in Chancery, ſtating the information he 
had received, that James Huſſey did reſide in 
Dublin, in December, 1751, and the appellant's 


truſtee and his two agents, ſwore that they had 
never made, nor cauſed to be- made any en- 


quiry relative to the place of reſidence of Fame: 
Huſſey, at the time of his conformity in 1751, 


nor did they receive any direction from coun- 


ſel for that purpoſe. _ 


An application grounded upon theſe affida- 
vits, was made, 1ſt February, 1792, for liberty 
to proceed upon the new eſectment, under the 
terms of the decretal order; and upon debate, 


the Lord CHAN OELLOR was pleaſed to refuſe 
the application with coſts. 


'The appeal was brought to have this order 
reverſed, and the es granted, * 


The Saliiter-General (Toes) vl Do- 
QUERY for the appellant. Fi. By the eſta- 


bliſbed rules of law, the appellant would be in- 
titled to bring ſucceſſive ejectments, and to take 


the opinion of different juries upon the facts 


controverted between the parties, if this were 


a caſe to be * decided upon in a Court of 
ö Law. 
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law. By the decretal order of 19th July, tolls, 
it was directed that the appellant ſhould bring 
his ejectment, and that the bill ſhould be re- 
tained for one year. The only aid which che 
Court of Chancery was pleaſed to grant the ap- 
pellant upon the hearing, was to direct that the 


reſpondent ſhould be reſtrained from ſetting 
up temporary bars; a ſimilar direction is all 


the aid which he ſeeks for in the preſent ſtage 
of the proceedings; in every other reſpect he 


muſt eſtabliſh his title at law in the beſt man- 
ner he ſhall be able, and the decretal order of 


1789, manifeſtly ſhews, that the Court conſi- 


temporary bars. The appellant is ready to pay 
all the coſts of the former verdi&, and of the 
judgment founded thereon. Under: ſuch -cir- 


.cumſtances, he humbly conceives it would be 


unjuſt toprohibit him from going to trial upon 
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dered this as a caſe proper for the removal of 


the real merits of the queſtion, or to enable : 


the reſpondent to ſhelter himſelf under tempo- 
rary bars, which he alleges exiſt in the pre- 


ſent caſe, and of which, if they do exiſt, he 
- will undoubtedly endeavour to avail himſelf 


upon any trial that may be had, without the 


ſpecial direction of a Court of Equity to prohi- 


bit him from ſo doing; Courts of Law have of 


late years, in many inſtances, endeavoured to 


'get over theſe artificial bars to juſtice, and 1t 


would be fingular indeed, if Courts of Equity, 
L1z whole 


| 


— 


i 
1 
[ 
| 
[ 


Caſes in Parliament, 


1792 whoſe. peculiar province it is to remove ſuch 


bars, ſhould refuſe to do ſo, and thereby ſtop 
the inveſtigation of the, points, upon which the 
claims of the parties ultimately depend. 


*. Secondly. By the judgment of the Court of 
Common Pleas, it has been determined, that pa- 
piſts ought to conform in the dioceſe in which 
they reſide. That point has never before been 
decided; and was conſidered by the Court of 
Common Pleas as a point deſerving the matureſt 
conſideration. The fact of James Huſſey's reſi- 
dence at Drogbeda, in the month of December, 
1751, was found upon the trial, undoubtedly 
by ſurprize; and ſome of the evidence adduced 
was of a very ſuſpicious nature. The objection 
to the conformity of James Huſſey, relied on at 
the trial, was not known to the appellant, his 
guardians, or managers, until after the publica- 
tion of the depoſitions in this cauſe, in the year 
1788, thirty-ſeven years after the conformity. 
From the time of the publication of the depoſi- 
tions, until the trial, no enquiry whatever for 
any proof as to the fact of reſidence was made, 
on the part of the appellant, by himſelf, his 
_ guardians, or agents, who were all of them 
utterly ignorant, and unapprized, that any ſuch 
enquiry was neceſlary ; the appellant, conſe- 
quently, had no witneſſes to controvert the 
evidence of the reſpondent, nor did he at that 
time 
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time ſo much as know, where evidence upon 


the point could poſſibly be obtained. If this 


| caſe therefore ſhould be conſidered as pro- 
perly determinable in a Court of Equity, a 


finding thus obtained can never be deemed ſuf. 
ficient to juſtify the Court in foundiny a de- 


cree upon it. In moſt cafes of conſequence, 


repeated trials have been granted, for the pur- 
poſe of informing the conſcience of the Court ; 
but in no inſtance has it ever occurred, that a 
Court of Equity has held its conſcience. ſatis- 
fied by a ſingle trial at Ni Prius, had under 
circumſtances ſimilar to thoſe here ſtated. New 
and material evidence has' been diſcovered by 
the appellant ſince the laſt trial; and it is ſub- 
mitted, that he ought not to be for ever debar- 
red from laying that evidence before a jury, be- 
cauſe he was unfortunately deſtitute of it upon 
the firſt, and only trial, that has hitherto been 


had. During many years, that this cauſe de- 
pended, the appellant was a minor, and he was, 


by the will of his father, prevented from inter- 
fering in the management of his property until 
the age of twenty-ſix years; that age he has 
now attained, he is capable and deſirous of con- 
ducting his own affairs ;' ſeveral material facts 
have lately come to his knowledge, and he 
truſts, that he will be allowed the advantage 
of the information he has acquired, by fully 

|  aying 


1 Caſes in Parliament, 
1792 laying the merits of his caſe before another jury, 
>” Bright v. Eynon, 1 Bur. 330. Stace v. Maöbot, 
vonn, 27/60. 552. A new trial granted upon the dil. 
Homer. covery of evidence ſince the former trial. 3 Ah. 
542. Where it is a matter of inheritance, the 
Court, without. ſetting aſide the firſt verdict, 
direct a ſecond trial. In the caſe of Lord Sher. 
borng v. Naper (b), à new trial was ordered by 
this Houſe, after three had been had, and in he 
- Newburgh v. Burroughs, there were ſeveral | 


ariſ 

trials before the right was finally bound. In t 
the 

Tbirdiy. Should it by objected on the part eith 
of the reſpondent, that there would be danger any 
of perjury by directing another trial; to that it mo! 
is anſwered, that the ſame danger muſt neceſ- the! 


_ farily ariſe in every caſe, where the parties are of ( 
ſent to a ſecond trial, after they have been mu- 


den 
tually apprized of the nature of each other's 1 
evidence ; and yet ſuch an argument has never PT 


prevailed either in Courts of Law or Equity, if, 
where the ſubject has appeared to be proper for 


ſpe: 
\ 2 further inveſtigation ; the evidence which the 3 
appellant hopes to be able to produce upon a bar 


future trial, is (as he conceives) above ſuſpi · co 
eion; but let that matter be as it may, the jury 

. are the proper judges of its credit, and if it 
ſhould be evidence deſerving of belief, it would 
. | | be has 


(h) 45 224. £ the 


Cales in Parliament. 


be contrary to general principles to prevent its 
being even offered to a jury, upon a previous 
ſuppoſition, that it might poſlibly be corrupt; 


nor ought the objection (as it is ſubmitted) that 


a ſpecial verdict has in this caſe been found, 
and decided upon, to prevail againſt a further 
enquiry ; a ſpecial verdi& differs in nothing 


from a general verdi&, but that in the former, 


the jury ſettles the facts, and leaves the law 
ariſing therefrom to the judgment of the Court. 
In the latter the jury decides upon both; ſhould 
the jury however be miſtaken in their finding, 


either from a defect in the evidence, or from 


any other cauſe, a ſpecial verdi& ought no 
more than a general verdi& to preclude a fur- 
ther inveſtigation of the fact. Until the Court 
of Common Pleas decided upon the point of refi- 
dence, the appellant was not apprized, that it 
was eſſential to his title, and he humbly con- 
ceives, that his caſe would be peculiarly hard, 


if, becauſethe opinion of the Court upon the 
ſpecial verdiQ, as it then ſtood, was againft his 
title, that he ſhould be therefore for ever de- 


barred from proving, that the facts which the 
Court has declared to be eſſential to His caſe, 
ate really in his favour. | 


kc The policy of the preſent times 
has repealed that part of the popery laws upon 
the conſtruQion of which the preſent queſtion 
| turns; 
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| 1792 turns; but it is to be obſerved, that the father havin 
ol the appellant became a purchaſer of the ef. he re 
Cocx- 8 . . 
dunn fates in queſtion, for a very conſiderable ſum havin 
. of money, at a period when theſe acts of Par- not t 
| liament were in their full force and operation. enab] 
Under the faith and ſanQion of theſe laws he ſelf, 
completed that purchaſe ; and the appellant, as port 
| deriving under him, muſt be conſidered in a appli 
Court of Equity, as a purchaſer for valuable 
0 cConſideration, and conſequently intitled to ſuch Se, 
relief, as by the principles of equity ought to empl 
be extended to a fair and bond fide purchaſer. the ti 
The appellant ſeeks for no extraordinary aid ſpon 
from a Court of Equity, but he humbly truſts defer 
that he will be enabled to bring his caſe to an- refid 
other trial, upon the ſame juſt terms, which the t 
were extended to him on the former trial, and the r 
to that end, that your Lordſhips will prevent 'proo 
the reſpandent from ſetting up a defence under lant, 
mortgages, or truſt- terms in family ſettlements, their 
or any bar to the inveſtigation of the truth; a the 
defence foreign to the real merits of the quel- that 
tion, and contrary to the firſt principles of ſuch 
Juſtice, - | and 
CO: | | beer 
A. Wolfe. The counſel for the reſpondent were not trial 
B. Burſton. called upon by the Houſe, but the reaſons an- do 


niexed to their caſe are here inſerted. That mad 

the order of the 1ſt of February, 1792, ought evid 
to be affirmed, - Firſt, Becauſe the appellant 
| having 


wing 
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he relied, as conſtituting part of his caſe, and 
having proved thoſe facts in the cauſe, ought 
not to have the aid of a Court of Equity to 


enable him to diſprove the cafe ſo made by him- 


ſelf, and the evidence adduced by him to ſup- 
port it, which aid the appellant ſought by his 
application of the 1ſt of February, 1792. 


Secondly. Becauſe the appellant and thoſe 
employed by him appear to have had, before 
the trial of the ejectment, full notice that the re- 
ſpondent relied upon, and made it part of his 


defence, that James Huſſey, the conformiſt, did 


ride and inhabit in the town of Drogheda, at 
the time of his conformity in 1751 and that 
the reſpondent had examined witneſſes to the 


proof of that fact in the cauſe; and the appel- 


lant, and thoſe concerned for him, appear, from 


their conduct on the trial, to be well aware of 


the objection to the conformity of 1951, and 
that reſpondent's counſel intended to inſiſt on 


| ſuch objeCtion, for which reaſon the appellant, 


and thoſe concerned for him, ought to have 
been prepared to have diſproved the fact on the 


trial of the ejectment, if in their power fo to 


do; and it appears clearly, from the affidavits 
made on the part of the appellant, that ſuch 
evidence as he now pretends to have, might 

| have 


having ſtated in his bill matters of fact on which f 
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have been procured as well before the trial az 
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counſel and agents ſettle and make up the ſpe. 
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Thirdly. Becauſe the appellant did, by his 


cial verdict, which was a full admiſſion on his 
part, that the facts ſtated therein were true; and 


the appellant did, by his counſel, argue the ſpe. 
_ cial verdict for ſeveral terms, and did inſiſt, 


that upon the facts ſo found, he was intitled to 
judgment; but the appellant, finding by the 


judgment of the Court, that the concluſion of 


law from the facts thus admitted by him was 
againſt his title, applied to the Court of Chamery 


for its aſſiſtance to enable him to diſprove the 


fact ſtated and proved by himſelf in the cauſe 
in equity, and placed by him' on the records ot 
the Court of Law, as a truth; which applica- 
tion was, as is apprehended, ſo contrary to the 
principles of equity, that no Judge of a Court 
of ty could "_ it. 


Fourthly. Becauſe a Court of Equity, by 


granting the application of the appellant under 
the circumſtances above ſtated; might too pro- 
bably have made itſelf ancillary to the purpoſes 
of fraud and perjury, the temptation to which, 
when a great property was at ſtake, and the ſin- 
gle fact W to recover that property pre · 
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ciſely aſcertained, would be _—_— pow- 
erful. 


Fiſtbly. 
after a party had ſubmitted to one ſtate of facts, 
and endeavoured to obtain judgment on theſe 
facts, to aſſiſt that party after judgment was 
againſt him, to obtain a contrary judgment 


upon a different caſe to be attempted to be prov- 
ed by ham, 


Lord CHANCELLOR; It is a great ſatisfaction 
to my mind that this appeal has been preferred 
to your Lordſhips ; becauſe, it the order made 
by me ſhall ſtand, the appellant's right to a con- 
ſderable eſtate, which was purchaſed for full 
value by his father, muſt be bound for ever, 


The application which was made to me on 


the part of the appellant, after his title had been 


condemned upon ſolemn argument in the Court 
of Common Pleas, ſtruck me to be of the firſt 
impreſſion, - and altogether. unexampled in a 
Court of Equity; and the more I revolve the 
queſtion in my mind, the more I am confirmed 
in the opinion which I formed upon giving the 
rule from which this appeal has been brought. 
It muſt now ſtand acknowledged that the ſin- 
gle fact, upor which the appellant's title de- 


pends 


Becauſe it would be highly unjuſt, 
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pends, is the place of reſidence of James Huſey 
in December, 1151, a period at the diſtance of 
more than forty years. The original bill wa 
filed ſo long ago as 1776, and in the whole pro. 
greſs of the cauſe, the only litigated fact wa 


the place of James Hufſey's reſidence in the 


month of December, 1751, when he conformed, 
The appellant's proofs in the cauſe were all di. 
rected to eſtabliſh that fact, and his own witneſs, 


. Coddington in particular, proved explicitly that in 


the month of Dec. 1751, James Huſſey reſided 
at St. Lawrence-/treet, in the town of Drogheda, 


The reſpondent examined alſo to that fact; and 


the concurrent teſtimony of all the witneſſe 
examined in the cauſe on the part of the appei. 


lant, and on the part of the reſpondent, eſta 


bliſhed the ſame fact, upon which it now turns 
out the appellant's title to the eſtate in quel. 
tion muſt depend, that James Huſſey, from 
whom the appellant's father purchaſed, was re- 
ſident at Drogheda in the month of December, 
1751, and for ſome months before and after 
that period. Upon this proof the cauſe wa 


brought to a hearing before me in Fuly 1789 
and it was then preſſed upon me, on the part of 
the appellant, to pronounce a decree upon his 


title on the proofs which had been made'in the 
cauſe. Es 
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It was ſtated at the hearing, that the only 
queſtion in the cauſe aroſe upon an objection 
made to the validity of the Biſhop's certificate of 
James Huſſey's conformity, and I was preſſed 
again and again, on the part of the appellant, 


to determine that queſtion in the Court of 
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Chancery, and at once to pronounce my decree 


upon the title :—But, although I never will 
blink a legal queſtion, which ariſes incidentally 
ina cauſe, where I am to pronounce my decree 
upon a mere equitable title, yet I do not conſi- 
der that a Judge, ſitting in a Court of Equity, 
Is at liberty in the firſt inſtance to decree upon 
a mere legal title, becauſe there are temporary 
bars in the plaintiff's way. In every ſuch caſe 
I conſider it to be the duty of the Judge to in- 
terpoſe only by removing the temporary bar, 
and to remit the cauſe for deciſion to the proper 
legal tribunal. And therefore it was that I took 
that courſe at the original hearing of this cauſe 
in the Court of CKancery. 


Iretained the bill for a year, with liberty to 


the plaintiff to bring an eje&ment for recovery 
of the eſtate, and directed that on the trial of 


that ejectment, all temporary bars ſhould be re- 
moved, and it ſeems ſcarcely neceſſary for me to 


obſerve, that this interlocutory decretal order 
could have been founded only upon the proofs 


which were then laid before me, although this 


ſingle 
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9 ſingle obſervation ought, in my judgment, to 
8 ae the merits of this appeal 


—_ 


Huss zv. | Accordingly the appellant brought his ejed. 
ment in the Court of Common Pleas, and upon 
the trial of that ejectment, a ſpecial verdiQ wa; 
found, aſcertaining the place of James Huſſey 
reſidence, in 1751, to have been at Drogheda, 
After this ſpecial verdi& had been found, the 
appellant came again into the Court of Chan. 
cery, not to object to the finding—not to ſtate, 
that he had been taken by ſurpriſe on the trial 


of his ejectment, but to ſtate the ſpecial verdid, 


which had been made in his cauſe in equity, 
and to defire that his bill might be further re- 
tained, to give him time to make up the ſpecial 
verdict, and have it argued. —Accordingly ! 
retained his bill for another year, which brought 
it to July, 1791. The ſpecial verdict was at 
argument for'more than two months, in the 
f enſuing terms, and the appellant came again 
into the Court of Chancery, not objecting to 
the verdict as found and made up by him, but 
ſtating, that twelve counſel had ſpoken to it; 
that twelve more were yet to be heard; and 
therefore he deſired that I would further retain 
his bill for ſix months; but to prevent another 
application, I retained it for twelve, 
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it is obfervable, that in the courſe of the ar- 


gument at law, the only point in queſtion was, 
whether the Archbiſhop of Dublin had, by the 
popery laws, a juriſdiction to certify the confor- 
mity of James Huſſey, not being reſident within. 
his dioceſe ; or, in other words, whether Fames 


. Huſſey could conform regularly out of the dio- 


ceſe in which he was reſident ; and upon the 
different -applications, which were made by the 
appellant, pending this argument, to retain his 
bill, he never complained of the finding, as it 
ſtood, or ſuggeſted, that he had been taken by 
ſurprize on the trial of his ejectment: —on the 
contrary, he abided by the verdi&, as found, 
he reſted his title upon it, and defired only to 
retain; his bill in the Court of Chancery, until 
judgment ſhould be pronounced at law. And 
if judgment had been given for him at law, he 
would have been intitled to have had his bill 
ſtill further retained, if he had thought fit to 
come back, for an account of rents and profits 
in the Court of Chancery. 


After judgment had been pronounced by the 
Court of Common Pleas againſt the appellant, 
upon a verdict agreeing implicitly with the 
proofs, which had been made in the cauſe in 
equity, he applied, by petition to me, further 
to retain his bill, and that he might be at li- 


* 
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1792 berty to bring a new ejectment, under the terms 
——ů— 
Cock» 
BURNE 
againſt 

Hys5EY., 


of the decretal order, made at the original hear. 
ing of his cauſe, ſtating, that he had affidavits 
to file, which would contradict the caſe, which 


he had made at the hearing, and upon which 
my decretal order had been founded ;—f 
which decretal order he defired the benefit, not 


upon the proofs on which it had been founded, 
but upon affidavits, contradiQting them in the 
very point, upon which hin bill avowedly de- 


pended. 


© This application, I will venture to ſay, ſtands 
unexampled in a Court of Equity :—it ſtruck 
me as monſtrous, and I refuſed it with coſts.— 
However it was renewed in the next term, when 
I again rejected it with coſts, conceiving it to 
be a moſt dangerous and unprecedented expe- 
riment; and that a compliance with it mult 
have ſubverted the firſt principles of juſtice. | 
cannot ſuppoſe, that the appellant's object is to 
fabricate evidence to meet the objection tc his 


| title, which has prevailed in the Court of Law; 


TC but if! were to make the precedent for hin, 


1t mult be plain to every man of common re 
ſon, that it would open the door to groſs per- 
jury and injuſtice ; ; and if I had complied with 
his application, I muſt have aſſumed to myſelf 
an arbitrary diſcretion to pronounce a decretal 


order, not upon the proofs made in the cauſe, 
but 
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but upon the affidavit of the plaintiff in tis 
cauſe, and of his ſolicitor, contradicting the 
proofs directly and eſſentially. 


If it were at all neceſſary to enter into a 


conſideration of the affidavits which have been 
made on the part of the appellants, they muſt 


appear to be weak and flimſy in the extreme.—“ 


Not the name of a fingle witneſs is mentioned: 
—The houſe at Dublin, in which the appellant 
now alleges that James Huſſey reſided in Decem- 
ter, 1751, is not named. The import. of the 
affidavits merely is, that the appellant hopes to 
be able to make a caſe on the trial of a new 
ejectment different from that which he proved 


on the former trial, and in the cauſe inſtituted 


by him in the Court of Chancery: And upon 
this naked ſuggeſtion by different affidavits, he 
would have had me make a new decretal order 
to enable him to try the experiment in a Court 
of Law. | 


It he colll@ by any poſſibility have obtained 


what he ſought far, his courſe ought to have 
been, to apply for a re-hearing of his cauſe, and 
for liberty to file a ſupplemental. bill in aid of 


the re-hearing. But if he had taken this courle, | 


the inclination of my opinion is very ſtrong in- 
deed, that he could not have ſucceeded i in the 
OG cannot conceive, that having prov- 
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ed in the original cauſe, that the reſidence of 
James Huſſey, in December 17 51, was at Droghe. 
da, he could have been permitted to enter into 


a new examination to diſprove that fact, and to 


make a caſe for himſelf, which the judgment of 
the Court of Law firſt ſuggeſted to him, as ne- 
celaty to eſtabliſh his title. "Lhe place of Fame; 
Huſſey ey's reſidence, in December 1751, was dif. 
tinctly put in iſſue in the original caufe. It was 
fully proved, by the witneſſes examined by both 
parties, to have been at Drogheda. But though 
it had not been proved, if it were put in iſſue in 
the original cauſe, neither party could after. 
wards examine to it: — S0 is the caſe of Bagnal 
v. . 2 Eg. Abr. 172. pl. 4. 


As to the objeftions which have been made 
on the part of the appellant, upon the ground 
of ſurpriſe, they cannot be well founded. 
Throughout the whole progreſs of the cauſe, 


and at the hearing, the only queſtion which 
, was made, aroſe upon the Biſhop” s certificate: 


. was not a queſtion which went to the iden- 
tity of James Huſſey, the conformiſt.— The ap- 
pellant's counſel never could have deſired me, 
at the hearing, to determine his identity upon 


the proofs made in the Court of Chancery. The 
objection certainly was founded upon the legal 


effect and operation of the Biſhop's certificate; 


and it is clear and plain, that James Huſſey in 


his 
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his life-time, was fully apprized of the objec- 
tion, and did endeavour to obviate it, by a new 
conformity in 1760.— The only defect in the 
conformity of 1751, was in the Biſhop's certi- 
ficate; the oaths were taken in due time; every 
other ceremony required by the popery laws 
Was duly and regularly performed; and there- 
fore it is clear and plain from the attempt made 
by James Huſſey at a ſecond conformity in 1760, 


that he was fully apprized of that defect in his 


conformity in 17 Sl, which now preſſes upon the 


appellant :—and it is equally clear, that the ap- 


pellant was apprized of it at the trial of his 


ejectment; for his counſel ſet out upon that 


trial, by endeavouring to make title under the 


conformity in 1760; and upon a rule made 


againſt him as to the validity of this conformity, 
a bill of exceptions was taken to the Judge's 
opinion,” Till the appellant was beat from this 


ground upon the trial of his ejectment, he did not 


reſort to the conformity in 1951; and theretore i it 
is as clear as any fact can be at this diſtance of 
time, that James Huſſey was conſcious that he 
had not conformed in the dioceſe in which he 
reſided, and that the appellant's counſel were 
apprized of it at the trial of his ejectment. The 
evidence of Coddington, and- of every witneſs 
examined” for' the reſpondent, eſtabliſhed the 
fact, that James Huſſey reſided at Drogheda at 
the time of his conformity, and for ſeveral 
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coſts. 
the finding, as it ſtood, he proceeded to take 


that he complained of the finding. 


Caſes in Pexligmens 


If there were any ſurpriſe in the caſe upon 
the appellant, which in my judgment he has not 


the ſhadow of a ground to ſtate, was not the 


time to make this objection immediately after 
the ſpecial verdi& was found, and before it was 
made up ?—He might have applied to the Court 


. of Common. Pleas ;—he might have come into 


the Court of Chancery, and if he had been able 
to ſatisfy either Court, that he had been taken 
by ſurpriſe on the trial of his ejectment, he 
might have had a new trial upon payment of 
But without objecting in any point to 


the opinion of the Court of Law upon it, and it 
was not till that opinion. was given againſt him 


the firſt time, he came into the Court of Chan- 
cery, ſuggeſting that he had been taken by ſur- 
priſe in the trial of his ejectment, and that a 
new decretal order might be made, enablin 

him to go to a ſecond trial; 2a decretal order, 
foundeg not upon the Wy made in the cauſe, 
but upon affidavits made by the appellant and his 
ſolicitor, ſuggeſting that thoſe proofs were all 
fallacious ; and that upon a ſecond trial, a caſe 
would be made by the appellant to meet the ob- 


jections 


Then, for 


ent 


Caſes in Parliament. 
jections to his title, which had induced the 
Court of law to give judgment againſt it. 


In my opinion this is the moſt ſingular and 
unwarrantable experiment, on the part of the 
appellant, which has ever been made in a Court 
of Juſtice. I am confident it ſtands unexampled 
in the annals of Britiſh juriſprudence ; and if 
it could ſucceed, muſt, in my opinion, inevita- 


| bly lead to a ſubverſion of the firſt and vital 


principles of juſtice. | 


This caſe has certainly been attended with 
conſiderable loſs and hardſhip to the appellant. 


His father had purchaſed the eſtate in queſtion 
from James Huſſey, at a conſiderable price, as 
now appears, upon a bad title. But in deciding 


this queſtion, we look only to the known and 


ſettled principles of juſtice, upon which, in my 


opinion, the order of the Court of Chancery, 


from which this appeal is brought, is clearly 
founded. If I had any doubt upon my mind, 


would be the firſt man to deſire that the caſe 


ſhould be referred to further conſideration. 


It was ORDER ED and ADJuDcEtD that the 
appeal be diſmiſſed, and the order therein com- 
plained of affirmed. 


MEMO- 


Cock- 

BURNE 

againſs 
Huss. 


Order af- 
firmed. 
MS, Jour. 


1 
1 
108 
1 
* 
1 
nl 
1 
" 
+ 
t 


. — 
N C SY 2 Sh — 
- 2 2 —— . 8 — 3 g 

1 r _—___— — E — — oo , ” : — — — pg” 7 — PR . . _— » "ad - 

3 £ "5 DS £3» oe 1 r r 1 Wes Af 2 —— —— 

— 2 2 4 A _ - — * 2 — >, r- 3 a. a. 3 — — — — - 
2 1 2 Go U e To 5 7 22 2 > = 8 * 2 0 I EPR 
L255; 2 2 2 pn ag In 8 - _ — 0 £ > 2 2 — CP 1 . 
- . 4.» - F . 22 £ — — = SIE 2 — 2 - 5 
Wh 36 — 2 Ts. >, 1 2 — * 5 — - * 


_ Caſes in Parliament. 
MEMORANDUM. 


WILLIAM Downes, Eſq. having been ap- 
pointed a Judge of the King's Bench, in the 


room of Mr. Juſtice Hzxx, who reſigned, this 
day delivered his writ in the accuſtomed man. 


ner, and took and ſubſcribed the oaths and de- 
claration purſuant to the ſtatutes. 


ROGER 


ER 


' Caſes in Parliament. 


ROGER PALMER, Eſq. anc N Appellants. 


Elizabeth e his 88 


HUGH HAMILT ON, 


D. 11 
ſpondent. 
Dean of Armagh, Re pondent 


"4 January 21, 1793s 
SIR Robert Echlin, Bart. being, under a ſet- 


tlement entered into on the marriage of his fa - 
ther Robert Echlin, tenant for life, with a power 


to make leaſes for three lives, with remainder to 
his firſt and every other ſon in tail-male, of the 
lands of Knock and Plunket's Park in the coun- 


ty of Dublin, demiſed the ſame by leaſe and re- 
leaſe, 8th and gth of Fuly, 1735, to Alexander 
Hamilton, Eſq. reſpondent's father, at the yearly 


rent of 60l. ſterling, for the lives of the ſaid 


Alexander, and of the reſpondent and Robert 
Hamilton. 


The deed of releaſe contained a covenant on 
the part of Sir Robert, . that in caſe any of the 


« ſaid lives ſhould happen to die during the life 


&. of ſaid Sir Robert, he Sir Robert, his heirs 
and aſſigns, ſhould and would perfect a new 
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1792 „ leaſe of the ſaid premiſſes for three lives to 


„ ſaid Alexander ; ſo as that the ſaid Alexander 


PALMER 
againſt 
Hau- 
TON. 


& ſhould, at all times, during the life of the 
&« ſaid Sir Robert, have a leaſe in being of the 
“ ſaid premiſſes for three lives, at and under 
* the ſame rent and covenants.” 


On the 2d of June 1742, the Earl of Derby 
and Thomas Aſburſt, Eſq. in whom a mortgage 
and other incumbrances affecting the lands 
were veſted, filed a bill in che Exchequer for a 
forecloſure and ſale; a decree to that effect was 
pronounced on the 12th of July, i745, anda 
fale was had on the 25th of May, 1747, on 


Wich occafion Roger Palmer, Eſq. the paternal 
grand- father of the appellant Roger, became 
the purchaſer of the lands for a ſum of 4.040 


1060. 


A ſhort time previous to this ſale a treaty of 
marriage was agreed upon between Francis Pal. 
mer, eldeſt fon of Roger Palmer, and the appel - 


lant Elizabeth, the daughter and only child of Sir 
| Robers Echlin, in conſequence of which credit 
was given for the amount of the purchaſe mo- 


money, as part of Elizabeth's portion, and Sir 
Robert agreed to make up the portion 10,000]. 


out of his c own money. | . 


The 


Caſes in Parliament. 


The marriage took effect, and articles were 


executed between Roger and Francis Palmer of 
the firſt part, certain truſtees of the ſecond part, 
and Sir Robert Echlin and Elizabeth his daugh- 
ter of the third part, by which it was agreed 
that the lands demiſed to Alexander Hamillon, 
amongſt others, ſhould be ſettled to the uſe of 


Francis Palmer for his life, with remainder to 


Elizabeth for life, with remainder to their 


firſt, and every other ſon in tail-male, with 
remainder over., 


\ 


A clauſe was inſerted in theſe articles in the 
words following: —“ Whereas it was and is 
* agreed by and between all the parties to theſe 
*« preſents, in order to fulfil a promiſe made by 
* the ſaid Sir Robert Echlin to Alexander Ha- 
* milton, Eſq. that the ſaid Roger Palmer ſhould 
enter into an agreement with the ſaid A exan- 
* der Hamilton, and thereby covenant that on 
the death of any of the perſons, for the term 
*« of whoſe lives the ſaid Alexander Hamilton 
* now holds the ſaid lands of Knock and Plun- 


© het's Parks, he, the ſaid Roger Palmer, his 


„ heirs and aſſigns, ſhould and would renew 
e the ſame, and inſtead of ſuch life inſert ſuch 


© other life as the ſaid Alexander Hamilton. + 


« ſhould nominate, and that he ſhould do ſo as 
* often as any of the lives mentiongd in his ſaid 
“ leaſe, or hereafter to be inſerted on any re- 
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0 newal, mall happen to die, upon the pay. 
ment of one pepper- corn, by way of fine,” 


Francis Palner died i in the life time of his fa- 
ther, leaving the appellant Elizabeth his widow; 
the appellant Roger, his eldeſt ſon, and three 
Sir Robert Echlin died 1 th 
May, 1757, leaving the appellant Elizabeth his 
And Alexander Hamilton died in 
1768, leaving reſpondent his eldeſt ſon, who 
then became intitled to the leaſehold 125 
miſſes. | 


: Reger Palmer, the elder, died in 1770, leav- 


| ing Roger Palmer, the younger, his grandſon 


and heir at law, who became intitled to the in- 


heritance, and having, attained full age, was 


applied to by the reſpondent to renew the leaſe, 
and add a life in the room of Alexander Hamil- 
ton, with a clauſe to be inſerted for the renewal 


of the ſame. 


This application being refuſed, the reſpon- 
dent filed a bill in Chancery, November 1778, 
praying that the appellants might be compelled 
to execute a leaſe for the two lives then in be- 
ing, and alſo for the life of his preſent Majeſty in 
the room of Alexander Hamilton, with a cove- 
nant to renew the ſame for ever at a pepper-corn 
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The appellants anſwered the bill, and inſiſted 
that the agreement did not amount to an agree- 
ment to make a leaſe renewable for ever, but re- 
newable only during the life of Alexander Ha- 
milton, inſtead of the life of Robert Echlin : — 
that Alexander Hamilton was the law agent of 
Sir Robert Echlin, and cauſed: the clauſe to be 
inſerted in the articles, without the knowledge 
of the parties, and that his ſo doing was a 


fraud; and they further inſiſted, that the arti- 


* were voluntary a without conſidera- 


Iſſue being joined, witneſſes were examined, 
who proved that the articles were not drawn by 
Alexander Hamilton, but by William Knox, who 
introduced the clauſe with the conſent of all 
parties, and it was proved that Sir Robert Ech- 
lim added 5000l. to the portion of his daugh- 


Lord LIFroR D, when his Lordſhip was pleaſ- 
ed to decree the reſpondent intitled to a renewed 
leaſe of the premiſles, for the life of his Ma- 


jeſty King George the Third, and the lives of 


the reſpondent Hugh Hamilton and Robert Ha- 


milion, the ſurviving lives in the leaſe, gth July, 


1135, and the life of the longeſt liver of them, 


vith a a covenant to be inſerted in ſuch new leaſe, 
not 
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not only to renew the ſaid leaſe on the deaths 
of the ſaid High Hamilton and Robert Hamilton 
ſeverally and reſpectively; and alſo on the death 
of his preſent Majeſty, but alſo to renew the 
ſame, when any of the lives, which ſhall be ſo 
inſerted in any renewal on the deaths of ſuch 
perſons as ſhall be inſerted by Hugh Hamilton, 


the reſpondent, his heirs or aſſigns, on the 


death of him, the ſaid Hugh Hamilton and Re. 
bert Hamilton, reſpectively, and on the death of 


his Majeſty, ſhall drop, or fail by death, at the I 


like rent, Se. 


His Lordſhip, in pronouncing the decree, 


was pleaſed to ſay, that he did not think it neceſ. 
ſary for him to determine, whether the leaſe 


ſhould be renewable for ever or not, that waz 
a queſtion which might be determined at a fu- 


- 


The appeal wag preferred to have this decree 
reverſed. Firſt. Becauſe the covenant or agree. 
ment, which the reſpondent by his bill ſought 
to have a ſpecifick execution of, appears upon 
the face of it to have been of ſuch a nature, as a 
Court of Equity ought not by its decree to carry 
into effect. Alexander Hamilton was no party 
to the marriage articles of 1747, in which that 
covenant was inſerted, no conſideration did, 


or could move from him to dnn or ſanction 
that 
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that covenant in equity: the only conſideration 


recited, or pretended to ſuſtain it, is a promiſe 
alleged to have been made to ſaid Alcxander by 
Sir Robert Echlin; what the nature or import of 
that promiſe was does not appear; and let its 
nature or import have been what they might, 
yet it is manifeſt that it muſt have been a mere 
voluntary promiſe, made without the leaſt conſi- 
deration whatſoever, that could render it binding 
on Sir Robert, Here then a Court of Equity 
was called upon to decree a ſpecifick execution 
of an agreement in favour of a man, no party 
to, and who of courſe could not be bound by 
the deed containing the agreement, who never 
gave any conſideration whatſoever for that agree- 
ment, and although the agreement appears on 
the face of it, to have been founded ſolely and 
altogether upon a mere naked voluntary pro- 
miſe, made, if at all, raſhly and inconſiderately, 
and which. no Court of Equity, without de- 
ſerting its firſt fixed and ruling principles, could | 
decree a ſpecifick execution of, 


Secondly; Becauſe, ſuppoſing for a moment, 
that the agreement contained in the articles of 
1747, Ought to be carried into execution, yet 
the decree appealed from ought to be reverſed, 
a being manifeſtly founded on a miſconception 
and miſconſtruQtion of the true nature and im- 
port of that nn ; by the covenant con- 

| | tained 
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life of Sir Robert. 
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tained in the leaſe of 1735, Sir Rebert Echlin 
was bound to renew'on the death of any of the 
lives therein mentioned, that ſhould happen to 


drop during the life of the ſaid Sir Robert, of 
courſe the leſſee's right of renewal was bound. 
ed by, and could only be co- extenſive with the 
What then was the promiſe 
made, or alleged to have been made by Sir Ro. 
bert? Obviouſly this, and none other, vz. that 
he would, if-in his power, ſo far change the 
nature and permanency of the renewal right, 
as to make it co-extenfive with the leflee's life 
inſtead of with his own; by which means the 
leſſee, 'according to every feeting of the human 
mind, and every principal of human, as well 
as legal calculation in ſuch caſes, would be a 


. conſiderable gainer ; and the covenant contain. 


ed in the articles of 1747 is manifeſtly conlo- 
nant to this idea; for it is thereby provided, 
that the ſaid Roger Palmer ſhould enter into an 


agreement with Alexander Hamilton (not with 


his heirs or aſſigns) that on the death of any of 
the then exiſting lives in Hamilton's leaſe, he, 


ſaid Roger, © his heirs and aſſigns,“ would re- 


new, and inſtead of ſuch life, inſert ſuch other 
life as faid Alexander Hamilton (not his heirs ot 


aſſigns) ſhould nominate, and that he fhould do 


ſo (that is) inſert ſuch other life as Hamilioi 
himſelf- ſhould nominate, inſtead of the life 


. as often as any of the then exiſting lives 
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bln Tor of thoſe that ſhould be thereafter inſerted on 
the any renewal, ſhould happen to die, &c. Thus 
n to the right on Hamilton's part to claim, and the 
„ of obligation on the part of Roger Palmer, his 
and. heirs or aſſigns, to grant a renewal of any fal- 
the len life in Hamilton's leaſe, was clearly meant to 
miſe be co-extenſive with, and by no means to out- 
Ro. laſt the life of Alexander Hamilton, for he, and | 
that he alone, was to nominate the new life, and-in 


e the I failure of his nomination, and of courſe upon 
1ght, his death, the right to claim, and the obligation 
's lite to grant a renewal, was for ever gone. 
18 the | 1 © 
uman Thirdly. Becauſe it muſt be intended that 
; well Wl the covenant relied upon was framed or dictated 
| be x by Alexander Hamilton himſelf, an able and emi- 
ntain- WE nent attorney, who took, and knew how to 
conſo- take, effeQual care that it ſhould be ſo penned 
vided, as might moſt clearly expreſs, and moſt certain- 
nto an Wl ly effectuate his own object and intention, yet 
dt with not a ſingle word occurs throughout the whole 
any of of it indicative of any intention on Mr. Palmer's 
ile, he, I part to grant, or any expectation on Mr. Hamil- 
uld re- un's part to obtain, a covenant for perpetual 
n other I renewal; on the contrary, the right of renewal 
keirs or I has thereby been, and was meant and intended 
ould do to have been bounded and confined within the 
Tamilioi I limits of Mr. Hamilton's life merely. Notwith- 
the life I tanding which, it is conceived that the renewal 
ng lives; Gecreed goes to eſtabliſh, as againſt the appel- 
or lant, 


þ ogainſ 
y 
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lant, and thoſe deriving from As a perpetual 
right of renewal. 


| Fourthly. Becauſe the appellants, are under 


the articles of 1747, fair purchaſers for full and 
valuable conſideration of all the lands thereby 
agreed to be ſettled. Whereas the reſpondent 


and his father, for the reaſons before ſtated, 


ought to be conſidered, as mere volunteers; 


and therefore that the reſpondent ought not, as 


9 5 againſt the appellants, to have any ſpecifick ex. 


ecution whatſoever of the covenant in queſtion, 


even ſuppoſing its operations were not confined 


to the limits of Alexander Hamilton's life; but, 
at all events, as between parties enced 
as the appellants and reſpondent are, that cove- 
nant ought to be conſtrued as ſtrongly as poſſible 
in favour of the appellants, and ought not by 
any means to be extended in its operation and 
effect beyond the limits of Alexander Hamilton's 
life, and of courſe the decree appealed from 
ought to be reverſed. | 


Fifty. The decree is manifeltly erroneous 
in this, that it decrees the reſpondent intitled to 
a renewed leaſe from the appellant Roger, and 
that the appellant Roger ſhould accordingly ex- 
ecute the ſame; whereas it manifeſtly appears, 
from the pleadings and proofs in the cauſe, as 
the truth is, that the appellant Roger has not 

any 
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any eſtate in poſſeſſion in the lands, which can 
warrant his making the renewed leaſe decreed, 


his eſtate in the lands being merely an eſtate in 


remainder expeQant upon the death of the ap- 
my” Elizabeth. 


For the reſpondent it was ſaid, that the inſi- 
nuation that Alexander Hamilton was the agent 
of Sir Robert Echlin, and prepared the articles, 
was not. ſupported by proof, and therefore 


upon. that account the appeal ought to be dif- 


miſſed, But this agreement was not voluntary 
it was entered into by the owner of the lands, 
that they ſhould be. ſettled ſubfect oa leaſe ; Pal- 
ner purchaſed ſubject to the leaſe, and cannot 
now claim to be intitled to more than he 
bought. 


It is ſaid, that Mr. Hamilton is a volunteer; 
but the appellants cannot avail themſelves of 
that objeQion, for they are not purchaſers : Sir 


Robert Echlin was a purchaſer for value, for he 


was not obliged to give his daughter one ſhil- 
ling until his death, and though ſhe was only 
intitled to 50ool. yet Sir Robert agreed to make 
her portion 10, oool. which he gave her: Echlin 


therefore was the purchaſer for Hamilton, and 


the appellants cannot ſay from whom the, confi- 


deration flowed. 


Vol. II. 5 As 


3+ 4 
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As to the conſtruction of the covenant, Lord 
rss was pleaſed to ſay, that he did not 
think it fleceſſary for him then to determine, 
whether tlie leaſe ſhould be renewable for ever 
or not ;—he ſaid that was a queſtion which 
might be determined at a future day. The re. 
| fpondent was not ſatisfied witli the decree, but 
Having been a long time in litigation, he would 
have femainèd quiet, as the reverſion was not 
valued at any conſiderable fotn. But this appeal 
being prefetred, it is fudtaitted that he ought 
16 be decreed the benefit of the covenant, and 
yout lordſhips may allow him to prefer a croſs 
appeal, nunc pro tunc, as of the day after the 
. Preferit appeal was lodged, in order to bring 
forward the queſtion; whether i it is a covenant 
for perpetual renewal ? 


But if that be not fleceſfary; it is conterided, 


that the agreement in the articles clearly im- 


pore to give 4 right Sf rene wal after the death 
of Alerunder Hamilton, betauſe a right of nam. 
ing a life in the robm of himſelf it given; and 
further, it is not to Be conceived, that he would 
have changed the right which hie had to renev 
under tlie leaſe of 1535; during the life of Sir 
Robert Exhlin, for à right to renew during bug 
| own" life, which was not ſo good à life as Sir 
Robert . 
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The covenant ought to be taken moſt ſtrongly 
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againſt the covenantor, arid if the conſtruction 7 Ny 


contended for by the appellant be adopted, the 
lefſee will fuffer an injury, Wr a benefit was 
nn intended for him. 


Lord ee My Lords, this is an: 


appeal from a decree, made in the Court of 


Chancery by my predeceflor, Lord LirrorD. 


The original bill was filed in that Court by the 


reſpondent in the year 1778, for a renewal, 
vpon which the late Chancellor made the de- 


_ rand is now fought to be reverſed, 


It appears in the conſe; that Sie. Robert | 


Echlin was tenant for life of the lands in queſ- 


tion, with a power to make leaſes for three 
lives, and that in exetution of this power, he 


did, on the gth of July, 1735, make a leaſe of 


theſe lands to Alexander Hamilton, the reſpon- 


dents' father, for three lives, at a rent of 60l. 
It appears, that prior to the execution of this 


leaſe, the inheritance had been mortgaged to 


Lord Derby and Mr. Afbur/t for a ſum of 4, oool. 


who in the year 1742 filed a bill of forecloſure, * 
upon which they obtained a final decree in the 


year 1745. Before a ſale was had under this 
decree, it appears that a treaty of marriage was 


entered into between Francis Palmer and the 


appellant Elizabeth, the only daughter of Sir 


Nnz2- 9 7 Robert 


- againſt 
HA Mir 
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17 93 Robert Echlin, and that it was agreed by all pat- 


— 


Par unix 


ties, that Roger Palmer, the father of Francis, 


againſt |, ſhould purchaſe. theſe lands under the decree, 


Hanit- 
TON. 


dappen to die, on payment of a pepper - corn by 


and ſettle them upon the marriage of his ſon 
with Miſs Echlin. Accordingly Roger Palmer 
was declared the purchaſer at the ſale which was 
had under that decree for a ſam of 4, 147l.— 
A marriage afterwards took effect between 
Frantis Palmer and Miſs Echlin, previous to 
which, articles bearing date the 11th of June, 
1747, were executed, by which it was agreed, 
that theſe lands ſhould be ſettled upon Francis 
for life, with remainder to the appellant. Eliza- 
beth for life, with remainder to the firſt and 
every other ſon of the marriage in tail male. 
And in theſe articles a clauſe was inſerted, re- 
citing a promiſe which had been made by Sir 


- Robert Echlin to Alexander Hamilton to renew 


the leaſe of the th of Fuly, 1935, and that in 
order to fulfil that engagement, it was agreed 
by all the parties to the articles, that Roger 
Palmer, his heirs and aſſigns, ſhould on the 
fall of any of the lives mentioned in the leaſe, 
renew the ſame, and inſtead of ſuch life, inſert 
fuch other life as ſaid Alexander Hamilton ſhould 
name; and that he would do ſo as often'as any 
of the lives now mentioned in the ſaid leaſe, or 
hereafter to be inſerted, on any renewal, ſhould 


way 
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way of fine: And upon the conſtruction of this 


clauſe the preſent queſtion ariſes. - 


* 


| It has heen objected on the part of the ap- 


pellants, that this was a mere voluntary engage- 
ment, and as ſuch ought not to be carried into 
execution againſt a purchaſer for valuable con- 


ſideration. But that objection does not apply; 


for I take it that ſuch an engagement, by 2 
landlord to an improving tenant, is not to be 


conſidered as merely voluntary; in addition to 


which it appears that Sir Robert Echlin made up 
the portion of the appellant Elizabeth 10, oool. 
upon her marriage with Francis Palmer, which 
certainly was a full conſideration upon his part 
for the covenant entered into by Roger Palmer, 


to fulfil the engagement made by Sir Robert 


Echlin for a renewal with Alexander Hamil- 
von. g 


It has alſo been objected by the appellants, that 


Alexander Hamilton is not a party to the articles 


of 1747, and as he could not maintain an acti- 
on at law againſt Roger Palmer, a Court of 
Equity ought not to decree a ſpecifick execu- 
tion of the agreement. But I take it, though 
a deed ſhould be drawn fo inartificially as that 


no action could be maintained upon. it at law, - 
Jet that a Court of Equity will pay very little 


attention 


valuable conſideration, flowing from Sir Robert 
Eeblin, who made the engagement with Alex. can 


66 Hamilton ſhould nominate, and that he ſhould 
do ſo as gfien as any of the lives now menti- 
- <5, oned in his ſaid leaſe, or hereafter 10 be in. 


"the tenant's right of renewal.is not copfined to 
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attention to that circumſtance, . where there the 
is a good and valuable conſideration for the ext 
agreement. Here there has been a good and life 


aner Humilion to Roger Palmer, who, undertook WM of 
to fulfil it. The whole agreement muſt be cov 
taken together, as it appears upon the articles the 


:of 1 747 and -I;haye no doubt that 4 bill may the 


de maintained for a ſpecifick execution of it; M in 


und therefore che ſingle queſtion will be, what live 


is the nature and extent of the agreement :— | 
vhether this is to be conſtrued a covenant for 1 
{perpetual renewal, or a covenant for renewal ſtru 


_ -during the life of the covenantor, or during mer 
the life of the tenant Hamilton, or a covenant of 1 


for one renewal only, upon the fall on each of 


he original ceftui que wies 2 1 It 


The covenant is, 6 that he, the ſaid Roger | upo 
96 Palmer, his beirs and alſig us, ſhould and mac 
ce vould renew the leaſe upon the fall of any tern 


d of the original ceſtui que vies, and inſtead of othe 


e ſuch life, inſert ſuch other life as the ſaid 4 


se ſerted, ſhall happen to die.“ It is clear that 


the 
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the life of the .covenantor, for the covenant 


extends to bis heirs nor is it limited to the 
life of. the tenant, for A. Hamilton | was one of 


the 22 que Vies in the original leaſe, nr 
can it be limited to one renewal upon the fall 3 


of each of the original ceſtui que vies, for the 
covenant is expreſs to renew not only upon 
the fall of the original ce/ui que vies, but upon 
the fall of any life, zhereafter to be inſerted 


in the leaſe, in the place of the original 


lives. | 


In my judgment therefore, the only con- 
ſtruction which can be put upon this agree- 


ment is, that it was fora perpetual JET | 
of the NO: 


It os been ſtated at the bar, that Lord 


 LirrorD declined to decide this queſtion, and 


upon conſidering the decree which he has 
made, I am not very certain that it has de- 
termined the point in one way or the 
other :—And therefore, to put an end to li- 


tigation between the parties, I am of opini- 
on, that the decree ought to be affirmed, 


with this variation, that the covenant for re- 
newal thereby decreed ſhall be a covenant for 


perpetual renewal. 
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It was ORDbkRRD and ADJuUDGED, that the 


decree be affirmed with the following varia. 


tion, viz. that the covenant for renewal there. 
by decreed ſhall be a covenant for perpetual 
renewal. | 


WILLIAM 


Sir 
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WILLIAM BARTON, Eſq. Appellant. 


Sir HUGH DILLON MASSEY, Reſpondent. 
February 4, I 79 3 


THIS was an appeal from a decree of the 
Court of Chancery. — The day upon which the 
appeal was lodged, the Lord CHancerLoR 
moved, that atteſted copies of the ſeveral affi- 
davits and orders made in the cauſe ſhould be 
laid before the Houſe. . 


They were W preſented this day at 
the bar, and read by the clerk at the table; it 


appeared from them, that Barton, the defen- 


dant below, had been ordered to lodge in Court 
the ſum of 24,0001. and having neglected doing 


ſo, an attachment iſſued againſt him; the offi- 


„ 
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peal, when 
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cer having made a return of non e/t inventus to 


this writ, a ſequeſtration was ifſued, and then 
an affidavit was made, ſtating that the defen- 
dant Barton had withdrawn himſelf from the ju- 
riſdiction of the Court, by going to Holyhead, 
and from thence to France. An application 
was afterwards made, on the part of the defen- 


dant, to ſet aſide the order for the ſequeſtration, 


which 


354 


1793 which motion was refuſed with coſts. 


Ba RTON 


\ 


Tales in Parliament, 


A decree 
was then pronounced againſt him, to reverſe 


anf Which this appeal was preferred. 


| MaszEry. 


( 


N 


i Lord N My Lords, my intention in 
moving for theſe papers was not to oppoſe the ap. 
peal coming before the Houſe. It always gives me 
great ſatisfaction to have my decrees reviewed 
by your Lordſhips; but my object was to ſub. 
mit to your Lordſhips the propriety of hearing 
the appeal of a perſon who has withdrawn him. 


"elf from the Juriſdiction of the Court i in which 


his cauſe was attached. It appeared to me that 
he did fo, after ap order had been made againſt 
"him, and that he left the kingdom to evade a 
compliance with that order. He is now in a 
foreign country, beyond the juriſdiction of 
Chancery, and of your Lordſhips; he has with- 
drawn himſelf from the jurifdiction of; his King 
and Country, from the allegiance due to his 
lawful Sovereign, and departs the kingdom to 
evade the proceſs of the law. After this proof, 
not only of diſobedience, but contumacy, it 
reſts with,your Lordſhips whether you will hear 
his appeal or not. If you are inclined to do ſo, 
I ſhall not object to it, but I thought it my duty 
to ſubmit this matter to the Houſe, feeling, as 


I do, that the appellant did n not deſerve any fa. 
vour. | 


Lerd 
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Lord CaRLEToN. My Lords, it is the ac- 
knowledged practice of every Court of Juſtice | 
not to lend a favourable ear to a perſon who dif. 
obeys their authority, or evades their juriſdicti- 
on, and therefore [ ſhall be againlt hearing this 

appeal. : 


Tord WesTMEATH, My Lord, f it would be | 
degrading the dignity of this Houſe to hear the 
appeal under theſe circumſtances. We ought 
not, particularly at this time, to-encourage men 
who diſobey the laws of their country, and 1 
truſt this Houſe will always lend its afliſtance t to 


48 obedience to the laws. 


| Lord CLoNNEL I. My Lords, my reaſon for 
thinking that this appeal ſhould not be heard is 
this: it would be a mockery of juſtice. Sup- 
poſe you were to decide againſt the appellant, 


What is the conſequence ? He laughs at you, 


and the reſpondent derives no advantage from 
your decree. 


Lerd CHANCELLOR, My Lords, I repeat it 
again, that I do not by any means wiſh to pre- 
vent this appeal from being heard. My pro- 
ceedings ſhould be always open to your revifion. 
This appeal can be heard at any time, when 
the appellant thinks proper to return to the ju- 
riſdiction of the Courts pf Law; and it appear- 

. ing 
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ing to be your Lordſhips' opinion that it ſhould 
not be heard until he thinks proper ſo to do, 1 
ſhall move you that the hearing of this appeal 
be poſtponed till further order, it appearing to 
the Houſe that the appellant has withdrawn 
himſelf from the juriſdiction of the King, and 


that proceedings in the Chancery in the mean 
time ſhall not be ſtopped. 


It was OzvereD, that the hearing of the ap- 
peal i in this cauſe be poſtponed till further or- 
der, it appearing to this Houſe that the appel- 
lant has withdrawn himſelf to a foreign country 
to evade the order from which he has ſo ap- 
pealed, and that proceedings ſhall not be ſtopped 
jo the mean time in the faid cauſe now depend- 
ing in Chancery. 


ould 
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The Hon. ANNA MARIA 
BLUNDELL, Rt. Hon. Mary 
Lady Robert Bertie, the Right 


Hon. Arthur Hill, Eſq. com- Appellants. - 


monly called Earl of Hillſbo- 
rough, and Mary Counteſs of 
Hillſborough, his wite. 


. z 


WILLIAM MACARTNEY, Eſq. — 
May 13th, 1793. 


IMMEDIATELY after the determination of 
the former appeal between theſe parties (Vid. 
ante 113.) the preſent appellants were put into 
poſſeſſion of the lands demiſed by Lord Blun- 
dell to the reſpondent, by virtue of an Habere 
directed to the * of the * of Deut. 


The reſpondent went into an account bene 
one of the Maſters under the decree of Trinity 


Term, 1788, and on the 25th of October, 1791, 
the Maſter reported, that Lord Viſcount Blun- 
dell died the 19th of Auguſt, 1736, having by 


his will appointed his wife, Mary Lady Blundell, 
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ſole executrix ; ſhe proved the will and -ſoon 


after died miele, adminiſtration of the goods 
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1793 and chattels of Lord Blundell, unadminiſtered 
Fer by his Lady, was then granted to the appellant 
| gee Anna Maria Blundell with the will annexed, and 
3 xzr. fhe was alſo adminiſtratrix of Lady Blundell.— 
| 'That Lady Robert Bertie had received out of cer. 
| . , tain rents and profits of lands in England (the el. 
| | tate of Lord Blundell) the net fum of 29gl 128. 32d. 
| Engliſh currency : That Chetwynd Trumbull, de. 
ceaſed, received 2991. 128. 5:d.—That Martin profi 

_ Sandys and Mary his wife received 841. 10s, the 
od. That Anna Maria Blundell received 3, 2 10l. laid 
18. cd. like currency. The entire rents and the 2 
profits received by the co-heirs amounted to of p 
3.899 l. 158. —The lands in England were worth take 
5,0661l. 18s. 8d. Engliſh.—Lord Blundell's per. ſhou 
fonal eſtate amounted to 3,050. 148. 8d. exclu- cred 
five of 1, 3o0l. due by the reſpondent for the of t 
rents of the manor of Dundrum. Anna Maria | 


Blundelþreceived the whole perſonal eſtate, fave 3 
the arrear; and ſhe diſburſed thereout the ſum triet 
of 1, oosl. 108. 8d. in payment of debts and fu- TON 


neral expences. The undiſpoſed aſſets of Lord on 
Blundell amounted to 11,019 188. 4d. Engliſh, on 
being 11,9381. 48. 9d. nas MA of the Jani 


arrears of rent. 4 and 

Ty | | . 12 DT OTTER lue 
e © hd pans was RFA, 8 and on the to t 
l 1xgth of December, 1791, the cauſe, was heard on, 
upon the report and merits, wheręupdn it was by 

ordered by the Lord CHANCELLOR, the counſel dit 
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Cafes in Parltament. 
for the plaintiff and defendants conſenting there- 
to in open Court, that an iſſue ſhould be tried 


by a jury of the city of Dublin, in the Common 
Plzas, to enquire whether the plaintiff ſuſtained 


any and what damage by the breach of the co- 
venant for renewal. 


eridence the amount and value of the rents and 
profits of the lands compriſed in the leaſe, from 
the 1 3th of May, 178 1 (the day of the demiſe 
laid in the ejectment brought upon the title by 
the appellants). until the reſpondent was put out 
of poſfeſſion, and that the reſpondent ſhould 
take a verdĩict only for ſuch balance as the jury 
ſhould aſcertain for his damages, after giving 
credit to the appellants for the amount and value 
of the rents received by the reſpondent. : 

On the 20th of February, 1792, the iſſue was 
tried in the Common Pleas before Lord CarLe-« 
rom, who certified to the Chancellor, that 
on Hearing evidence and proofs, given as well 
on the part of the reſpondent as of the appel- 
lants, and the matter debated on both ſides, 
and the appellants having got credit for the va- 
lue of the lands from the 14th of May, 1581, 


to the time the plaintiff was put out of poſſeſſi- 


on, and having, at the appellants' inſtance, and 
by conſent of the reſpondent's counſel, got cre- 


1 for 800 and intereſt due under a recog- 
ade nizance 


It was alſo directed that 
the defendants ſhould be at liberty to give in 
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nizance entered into in the cauſe in Chancery by 
the reſpondent, and all rent payable by him 


having been credited, the jury found a verdi& 
for the reſpondent 1 n 8 and 6d, 


_ coſts. 


NE. M4 


On the 6th of March, 1392, the cauſe came 


on to be heard in Chancery upon the report and 
_ certificate, but one of the ſchedules to the re- 


port not appearing to be ſufficiently explicit, ſo 


Zs to enable the Chancellor to pronounce a final 


decree, his Lordſhip was pleaſed to order, that 


the Maſter ſhould re-confider the report and 
amend the ſchedule, which was ee 
done. 6 


on the 2 3d of Moy, 1792, . cauſe came 
on again, and the Lord Chancellor decreed the 


ſum of 19,208]. a charge upon the real and per- 


- ſonal aſſets of Lord Blundell; that reſpondens 
was intitled to the ſame for his danrages ſuſtain- 


ed by the breach of the covenant for renewal; 
that the appellant Anna Maria ſhould pay the 


reſpondent the ſum of 5, 08l. 78. 72d. in three 


months, being the amount of Lord Blundell's 
aſſets reported to have come to her hands; the 
appellant Lady Mary Bertie, in like manner, 
to pay the reſpondent 324l. 118. Jad. the amount 
of aſſets come to her hands; the appellants 
Anna Maria, Lady, My; Bertie, and Mary 

Counteſ 


Wr 


Cales in Parliament, | 
conteh of Hillſporough. to pay reſpondent. the 


ſum of 5, 489 l. 38. 6d. being the amount of the 
real and freehold eſtates deſcended to them; 


dent of the ſum of 1, 300l. the arrear of rent 


due to Lord Blundell on the foot of the leaſe; 


nd Ro colts on either lide. 


The | appeal was kronght to reverſe or vary 
the decretal order of the 13th of December, 
1791, and the decree of the 23d of May, 1792, 
founded on that decretal order. Firſt. Becauſe 
it manifeſtly appears, from the pleadings and 
proofs in the cauſe, that the appellants are in- 


titled to the rents and profits of the lands in the 
_ pleadings mentioned, as purchaſers under their 


family · ſettlement, by a title paramount to that 
of Lord Blundell, and not as hit co: heirs or re- 
preſentati ves; it is therefore clear that theſe 


rents and profits could never be applied, ac- 


cording to the general principles of law and 
equity, to ſatisfy the breach of Lord Blundell's 


covenants, which ought to be made good only 


out of his real and perſonal aſſets, and not out 


of the eſtates of the appellants, which are in na 


reſpec? reſponſible * the violation of / ach cove- 
a . 
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and Anna Maria, as perſonal repreſentative of 
Lord Blundell to execute a releaſe to the reſpon- | 
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Sllondh The reſpondent himſelf was ſo fully 
convinced that he could not reſort to any other 
fund to ſatisfy the breach of that covenant, that 
by his bill he prayed to be recompenſed for the 


breach of covenant only out of the real and 


perſonal aſſets of Lord Blundell. By the decree 


of the Court of Chancery, pronounced in the 
year 1788, thoſe aſſets were conſidered as the 


ſole fund to which the reſpondent muſt reſort 
for compenſation, and that decree was upon the 
appeal of the reſpondent, affirmed by your 


Lordſhips, yet under the decree now appealed 


from, the appellants are made reſponſible for 


this breach of covenant, out of the rents of their 
cron eſtates, to the amount of 21,0001. contrary 


to the prayer of the reſpondent's bill, to the de- 
cree of the Court of Chancery in 1788, and of 
the affirmance of that decree by your Lordſhips 
in 1788, upon which decree and affirmance the 
appellants rely, as having finally and conclu- 
ſively ſettled the rights of all the parties in the 
cauſe, leaving nothing more to be inveſtigated 
than the amount of the damages ſuſtained by the 
reſpondent, in conſequence of the eh of 
Lord Blundell's covenant. ä 


Thirdly. The ſingle circumſtance upon which 
the reſpondent ſeeks to ſupport the decretal or- 


der of the 13th of December, 1791, and the 


Final decree of the 23d of May, 1792, is the 
conſent 
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conſent entered into by the appellants? counſel 
on the 13th of December, 1791; yet when that 
conſent,comes to be carefully examined, it will 
appear to have been made in error and miſcon- 
ception of the rights of the parties; from the 
very words of the conſent it will be found that it 
was erroneouſly conceived atthe time of entering 
into it, that the appellants were intitled to the 


tents of theſe lands as the co-heirs of Lord Blun- 


dell, and not (as the caſe really was) by à title 
paramount thereto; the appellants were then ab- 
ſent from this kingdom, and had it not in their 
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power at that time to rectify the miſtake ; but 


it is ſubmitted that no act or conſent whatever 
entered into in error ought concluſively to bind 
the right of parties; if on the face of the moſt 


ſolemn deed it ſhould appear that the parties 


acted under a miſconception of their rights, it 
is the peculiar province of a Court of Equity to 


relieve againſt the effects of ſuch miſconception, 


and it is conceived that a conſent in open Court, 
if made in error, could not be more binding 
on the rights of the parties than their deed or 
their act ſolemnly ratified out of Court; it is 
therefore conceived that an unadviſed and im- 


| prudent conſent, thus entered into, ought not 
to prevail againſt the general principles of juſ- 
tice, againſt the prayer of the plaintiff's oum 
bill, and againſt the final decree of your Lord- 
ſhips, ſettling the rights of all the parties in the 


O 02 cauſe. 
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Cafes in Parttament. 
ckuſe. The euſe of Harriſon v. Rumſey, 2 Vef. 
— 488; is nothing more than a dictum of Lord 
" HatDwrett; nene of the eireumſtances are 
= mentioned in the report, but it refers to ano- 
ther caſe, which upon examination will not 
ſupport it: — The caſe of Downing v. Cage, 1 
Eg. abr. 165, is the cafe cited; it is ſtated as 
Having been deeided in the Lords, but it is not 
to be found in Bro. Par. Ca. As ſtated, it was 
nothing more than this z—4 decree had been 
pronounced by conſent; the party appealed to 
have the decree reverſed, it might be fuppoſed, 
becauſe upon the face of it, the court of appeal 
muſt ſee it was unjuſt, becauſe an injury was 
done to otie party; a loſs ſuſtanled that never 
could be repaired while the deeree ſtood : but 
it was not ſo; the appellant went to the Lords, 
ſtating, by afidavit, that he never entered into 
the confent at all, conſequently his appeal was 
diſmiſſed, becauſe he might have proceeded in 
the Court below; the Lords could not proceed 
upon an affidavit, which was dehors the cauſe, 

therefore the foundation of that authority fails. 
Beſides, this cenſent was by corttiſel at the 
bar upon a ſubject not before the Court. Coun- 
fel cantiot have more authority to give conſent 
than an attorney duly appointed; an attorney 
acting for a party has no authority to act colla- 
terally to the ſult. 3 Vin. abr. 304. 2 Kol. 
Rep. 63, Grey v. Grey. If that be law, it comes 


to 


Cale in Parliament. 


to this, had the counſel authority to bind the 


appellants ? ? The counſel acted upon a matter 


collateral to the ſubject of the ſuit z the bull 
was for the renewal of a leaſe, or to have an 
account of the aſſets, and the damages ſuſtained 
by an alleged breach of covenant: The cauſe 


was heard, and the bill was diſmiſſed; the 


daughters of Lord Blundell were ſeized of the 
eſtate, there was an end of the cauſe, and it 
had nothing to do with the meſne rates. The 
only queſtion then depending was touching the 


breach of the covenant; the appellants had no- 


thing to do with that, and yet the counſel agree 


that 21,000]. the property of the appellants, 


ſhall be given in ſatisfaction of a debt which 


they did not owe; upon a matter not directly 


in controverſy, therefore this conſent ought not 
to bind, and the decree founded upon it khould 
not ſtand. 


Fourthly. It appears evidently that the re- 
ſpondent has received out of the rents of theſe 
appellant's eſtates, a ſum of 21,000. for which 
the reſpondent ought to be conſidered as debtor 


to the appellants, more eſpecially when it is re- 


membered that the reſpondent held the lands 
from 1781 to 1789, under the injunction of 
the Court of Chancery, whoſe acts ſhould never 
work a wrong to either of the parties. If there- 
fore the reſpondent ſhould be conſidered as 

having 
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appellants, they ought to be allowed to ſtand 
in the place of the reſpondent, as againſt the 
aſſets of Lord Blundell, and to be paid thereout 
in the firſt inſtance, as much of that 21, oool. 
as the aſſets will amount to, before the reſpon- 


dent ſhall receive out of the aſſets any part of 


thoſe damages which he claims under the breach 


> of covenant, 


 Fifthly. At the time this conſent was enter- 
ed into, the appellant, Mary Counteſs of Hill/- 
borough, was a feme covert, incapable of enter- 
ing into any conſent tending to affect her eſtate 
of inheritance, without being examined.in open 
Court; yet the direct effect of the conſent above 
ſtated is to have all the real eſtate which deſcend- 


ed to her from Lord Blundell, as one of his co- 
- heirs, ſold in order to ſatisfy this breach of co- 


venant, no part of which real eſtate could have 


been in any ſort affected by the decree in this 


cauſe, had not this conſent been entered into 1 in 
the manner already ſtated. 


Laſtly. It is ſubmitted that there is vet time 
to do juſtice t6 all the parties in the cauſe, and 
to prevent error from being the foundation of a 
decree in a Court of Conſcience, which ought 
to found its deciſion, not on the miſconception 
of thoſe concerned | in the cauſe, but on the great 

fundamental 
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fundamental principles of equity; principles 1793 
which ought never to be ſacrificed to improvi- Bronprrt 


dent admiſſion, made without previous conſide- 
ration or communication with thoſe who are af- 
fected thereby: the iſſue in this cauſe was di- 
rected to inform the conſcience of the Court; and 
if on the return of that iſſue it appears, not 


only that the conſcience of the Court is not in- 


formed, but that the finding upon that iſſue 
tends directly to produce a decree againſt conſci- 
ence and the ſound. rules of equity, the Court 


will aid the party to deliver himſelf from that 


which tends to injure him, and will direct only 


ſuch accounts, and leave the parties to ſuch ac- 


tions as will ſettle the queſtion of right between 
them, and will not bind either ſide to the terms 
of a conſent made in ignorance, and totally 
ſubverſive of the real juſtice of the caſe. 


The counſel for the reſpondent ſaid the ap- 
peal ought to be diſmiſſed. Virſt. It is not pre- 
tended that the damages found: by the jury in 
favour of the reſpondent were not fairly eſti- 


mated : thoſe damages amount (after all the 
credits given by reſpondent that were or could 


be required) to a ſum of, 19,2081. and it now 


appears that reſpondent can, in no event, re- 
ceive or be paid any greater proportion thereof 


than a ſum of 11,5221. 28. 3d. 


Secondly. 
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-Secondly. The appellants are now ſeeking to 


. Table proportion of a demand juſtly and fully 


' eſtabliſhed againſt the late Lord Blundell, the 


father of two of the appellants, and the anceſ. 


tor of the third; a demand, which under all 


the circumſtances of the caſe, the reſpondent 


might have juſtly expected the appellants would 


have felt themſelves bound to diſcharge from 


principles of honour, of family juſtice, and of 
reſpect to the memory of Lord Blundell, from 
whom, and that under a voluntary ſettlement, 
the appellants derive à great and ample fortune. 


But the preſent attempt made on the part of 


the appellants is utterly unwarrantable and un- 
precedented ; an attempt by the interpoſition of 
2 Court of Equity to retra& and recall a volun- 


tary and deliberate act, which if not proceed- 
ing from views really intereſted, if not founded 


on ties of ſtrict legal obligation, was at leaſt an 
act of juſtice; an act honourable to themſelves, 
and an act of duty to the memory of the deceaſ- 
ed parent, and which a Court of Equity, howe- 
ver it might interfere to ſuſtain and e it, 


never can lend its aid to undo and annul: 


attempt moreover againſt the wiſe policy of * 
law, and the fundamental rules and principles 
of ' Courts of. Equity, and the authority of ſuc- 
ceſſive and ſolemn deciſions of the ableſt Judges. 
1955 e now ſeeking | to reverſe a decree 

made 
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made and pronounced, not only by conſent of 1793 


the counſel and agents for all parties, delibe- 1 


rately and publicly given in open Court, but ageivf 
MacAnt- 
upon a conſent obtained at the inſtance and de- 


NE. 
ſire, and on the ſuggeſtion of the counſel and 
agents of the appellants themſelves, and ſubmit- 
ted to and approved of, and acquieſced under 
from the 13th of December, 1791. the day on 
which ſuch conſent was entered into, until after 
an action at law had been commenced, plead- 
ings on both ſides entered, iſſue joined, a trial 
had, and a verdi& found, all under and purſu- 
ant to ſuch conſent and decree; and until after 
the cauſe had been at hearing on the 6th of 
March, 1792, on the certificate of ſuch verdict, 


and the report that had been made by conſent | 
of all parties in the cauſe. 


Thirdly. Whatever the motives or reaſons 
for ſuch conſent may have been, from the in- 
ſtant the decree was made upon conſent, neither 
the motives of the conſent, nor the merits of 
the cauſe can be enquired into. The fundamen- | 
tal rule and principle of equity is recognized 
and eſtabliſhed in a variety of caſes, and amongſt | 
many others, in the caſe of Northcote v. North- 
cote, 5 Vin. abr. 398, pl. 13, and reported in 2. 
Eg. abr. 279. And the pretence of its being an 
act of the counſel of the appellants, and not of 
the rale — muſt, it is obvious, = 

be | | 
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" 1793 be deſtitute of any foundation in law, policy, 


or common ſenſe. Accordingly, ſays Lord 


againſs FTARDWICKE (in the caſe of Harriſon v. Rum- 


ey, 2 Vef. 488,) © It would be moſt dangerous 
“e and I will by no means ſet aſide a decree, ob- 
* tained by conſent of counſel; it is an eſta- 
„ bliſhed rule not to do ſo, and I will not make 
<* a precedent.” And he mentioned a caſe be. 
fore the Lords, where the Court, rather than 
do ſo, defired the appellant to bring an action 
againſt the counſel. The caſe he alludes to is 
Downing v. Cage, 1 Eg. abr. 165. —The ſame 
doctrine and rule are again fully recognized 
and adhered to by Lord HARDwICRE, in the 
caſe of Bradiſb v. Gee, Ambl. 229. that the 
party, though he never conſented, can have no 
relief except againſt the counſel. And this 
doctrine thus uniformly adopted and rigidly 
adhered to, is held ſo ſacred a rule of Courts of 
Equity, and ſo eſſential to the ſecurity of pro- 
perty, depending on equitable adjudication, 
that it is ſettled in 1 Bro. Cha. 484, by Lord 
Tnozlow in the caſe of Wall v. Buckley, that 
even in the caſe of infants, a decree made by 
conſent on their behalf ſhall n never be revoked 
or impeached. - | 


Lord CHaxckLLOR. My lords, this appeal 
appears to me to be an experiment of the firſt 
imprefnon z—an experiment, which the ap- 
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pellants, I preſume, have been encouraged 
to make, by occurrences, which have taken 
place, in former ſtages of this cauſe. For 
this appeal is founded, not upon objeCtions to 
the order and decree, which the appellants 


ſeek to reverſe, as not ſupported by the or- 


dinary rules and principles of equity, but 
upon a charge which the appellants have 
thought fit to advance againſt their own counſel 


| of a blunder committed by them, firſt in the 


Court of Chancery, where they deſired to be 
left at liberty to- make a ſet off in the Court 
of Law, which liberty was granted to them 
by conſent of the reſpondent ;—and next in 
the Court of Law, where they did make 
the ſet off, which by the order of the Court 
of Chancery was a matter left wholly to their 
diſcretion. 


The W have thought fit in their 


printed caſes to travel into the hiſtory of this 


cauſe from its firſt inſtitution in the Court 
of Chancery, and therefore with your Lord- 
ſhip” s patience, I ſhall take a ſummary re- 
view of it.—It appears that Lerd Blundell, 
the appellants* anceſtor, who was certainly 


but tenant for life, did on the 2d of May 


1750, make a leaſe of the manor of Dundrum, 
to the reſpondent, of a very ſingular nature: 
Part of the manor was then let on leaſes at 


will, 
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for years which produced the annual rent of 


420l. 9s. and Lord Blundell demiſed the 
whole to the reſpondent for thirty one years, 
at the rent of yool.- of which 1861. was re- 
ſerved out of that part, which was held by 
unexpired terms for years: ſo that by this 
leaſe, the reſpondent was bound to pay Lord 
Blundell an advanced rent of 1261. part of 
which to the amount of 93l. 118, he was bound 
to pay over and above what he could poſſibly 
receive out of that part of the manor, which 
was in leaſe, until the expiration of the ex- 
iſting terms; and to reprize him for this over- 


payment, Lord Blundel! covenanted for him, 


his heirs, executors and aſſigns, that on the 
expiration of each of the exiſting leaſes, he 
would make a new leaſe of the lands com- 
prized in the leaſe ſo expired, and of the re- 
ſidue of the manor for thirty-one years at 
the rent of 7ool. and ſo toties quoties a leaſe 
mauld expire: fo that on the expiration of 
the laſt of theſe leaſes, which were in being 
in; 1750, the reſpondent was intitled to a 
new leaſe of the whole manor for chirty-one 
years at the rent of Joel. 


11 appears chat in Hilary term 17 53, Lord 
Blundell brought an ejectment for non pay- 
. ment 
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ment of rent againſt the reſpondent, which 
however he did not proſecute; but on the 
th of June 134, he filed his original bill 
in the Court of Chancery, praying that a re-. 
ceiver might be appointed, and that the rents 
might de brought: into Court. And accord- 
ingly on the 20th of July 1754, an order was 
made in the eauſe for the appointment of a re- 
ceiver, and Mr. _ Hatch was Go (TION 
receiver of the rents. 


In the year 1955, Lord Blundell died, 
and upon his death, the appellants, his co- 
heirs, had à clear election either to con- 
ſider the reſpondent as their tenant under 
the leaſe of the 2d of May 1750, and to en- 
force payment of the rent reſerved by it:— 
or to claim the land diſcharged of the leaſe, 
as deriving a title to it paramount the leſſor. 
In which event, they would have been bound 
to reprize the reſpondent in damages, for 
breach of the covenant of their anceſtor, ſo 
far as aſſets were tranſmitted by him to them. 
On the part of the reſpondent, he was bound 


dy his leaſe to pay an advanced rent of more 


khan 931: above what he could poſſibly receive 
out of the leaſe, until the expiration of the 
exiſting leaſes, and for this conſideration he 
was a. ene of the covenant oe renewal. - 
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if Lord Blundell's heirs ſhould ele& to take 
Wee the land and evict the leaſe, that then ſo much 
MacarT- 


of the rent as was reſerved out of the parts in 
leaſe ſhould be abated, or that the reſpondent 
ſhould be at liberty to ſurrender his leaſe, — 
From 1755 to 1762, the rents were received 
by the receiver appointed by the Court of 
Chancery ; and on the 24th of November, 1762, 


the appellants, as co-heirs of Lord Blundell, 


filed a bill of revivor, ſtating their title to the 
manor of Dundrum to be by deſcent, and pray- 
ing the benefit of the original bill filed by 


their ee and of the * had 
upon it. 


The original cauſe was thus regularly re- 


vived, and the order appointing a receiver re- 


newed; and accordingly the rents were regu- 
larly received under that order from 1762 to 
1766. On the. 4ſt of May, 1762, all the leaſes 


which were in being in 1750 had expired, 


ſave an equitable leaſe, which had been made 


by Lord Blundell to one Milloct, fo that in 
November 1762, when the appellants came in- 
to the Court of Chancery to revive: the. cauſe, 


as co-heirs of Lord Blundell, the reſpondent 
had no title as againit them to the poſſeſſion of 


the particular parts of the manor comprized in 


theſe leaſes, fave under the leaſe of the 2d of 
May, 
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take 
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May, 17 50, and of the covenant for renewal 
. in it. 


n ys 5, the appellants applied in the Court 
of Chancery for leave to bring an ejectment for 
non-payment of rent, without prejudice to their 
proceedings in equity —In Eaſter term, 1766, 
this ejectment was tried at the bar of the Court 
of Common Pleas, when a ſpecial verdi& was 
found; and upon this trial, the appellants 
again made title by deſcent from Lord Blun- 
dell.—So it was found by the verdict.—It was 
found alſo, that the reſpondent had been out 
of poſſeſſion from the year 17 59 ;—that all the 
leaſes had expired which were recited in the 
leaſe 2d May, 1750, and that a ſum of 2,14ol, 


was due for rent to the appellants, as co-heirs 


of Lord Blundell from his death.—On the 
10th of November, 1766, an order was made 
in the original cauſe, that the reſpondent 
ſhould be reſtored to the poſſeſſion upon pay- 
ment of this ſum of 2,140]. to the appellants, 
and upon giving ſecurity by recognizance to 
pay the accruing rents pending the cauſe, and 
to abide the decree. Accordingly, the reſpon- 
dent paid this ſum, gave ſecurity, and was re- 
ſtored to the poſſeſſion. 


On the 4th of Newinler, 1773, a 8 bill 


of revivor was filed by the LOR in which 


it 
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1793 it is ſtated, that all arrears of rent had been 
ES paid by the reſpondent, from the Year 1755, 
ent when Lord Blundell died, to 1993, during the 
Macarr- whole of which period, a cauſe depended be- 
| | tween the appellants and the reſpondent for en- 
forcing the payment of the rent reſerved by 

the leaſe of the 2d of May, 1750.—No objec- 

tion whatever was made by the appellants to 

the validity of it, or to the powers of their an. 

ceſtor to make it: on the contrary, they did, 

during that whole period, by repeated ſolemn 

acts, affirm the leaſe, and make their election 
unequivocally to abide by it.—Accordingly, 

on the 5th of November, 1566, the reſpondent 

filed a croſs-bill againſt them, praying a ſpeci- I 

fick execution of the covenant for renewal. This -his | 

bill was amended on the 4th of May, 1767, to b 

and again amended on the iſt of Januar), cove 

1 nal 5 | tain 


On the ak of Moy, 1772, the appellants put mig! 
in their anſwer, in which, for the firſt time, cove 
they impeached the leaſe of 1150, and ob- was 

jected want of power in Lord Blundell to make dent, 

it. And from that time rhe appellants thought powe 

fit to defert all proceedings in their original WW that 

cauſe :—and as they had thus ſuddenly ſhifted I acts 

their ground, they were not ill-adviſed in de- that | 

E . - ferting their original ſuit. If they had brought IF tion t 
Fo that caule to a hearing, and the croſs-cauſe had Wl reney 
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been heard at the ſame time, I ſhould ſuppoſe 


ſo rank a caſe could not have admitted of 
doubt or heſitation, and that the reſpondent 


mult have obtained a decree for a ſpecifick exe- 


cution of the covenant for renewal ; and I am 
free to acknowledge, I cannot ſee, in point of 
ſound juſtice, that any difference could ariſe 
in the merits of the reſpondent's caſe, merely 


becauſe the appellants had thought fit not to 


proceed in their cauſe from the time when they 


| Were adviſed to diſclaim their title by deſcent, 
and to afſume*he character of purchaſers under 


the marriage-ſettlement of Lord Blundell. 


In Trinity term, 178, the reſpondent brought 


his cauſe to a hearing :—his bill prayed either 


to be decreed to a ſpecifick execution of the 
covenant for renewal ;—or, if he did not ob- 
tain that relief, an account of the real and 
perſonal eſtate of Lord Blunde//, and that he 
might be reprized out of it for breach of the 
covenant, At the hearing of this cauſe, it 


was acknowledged on the part of the reſpon- 


dent, that the leaſe of 1750 exceeded the 
powers of Lord Blunde//. But it was inſiſted, 
that the appellants. had by repeated ſolemn 
acts made their election to ratify the leaſe, and 


that they were bound in equity by ſuch elec- 


tion to a ſpecifick execution of the covenant for 
renewal ; more particularly becauſe during the 
Vol. II. > 7 Þ exiſtence 


» 
ädD— —— noe —— ————2m.':— 
— — — 


1 — 


1 
Ar 


2 — ů ů 8 ———ͤ Re Ras 


4 — CAA INS ng 2 
— 


— ny 9 OP, 


— — 


578 
1793 
— 


=p 


Maca Ar- 
NEY. 


payment was ſtipulated by all parties as the 
that the appellants having come into a Court 


compel payment of this conſideration by the 
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exiſtence of the old leaſes, the rent which they 
had compelled the reſpondent to pay to them 
by the aid of a Court of Equity, was confider- 


| ably greater than he received out of the land, 
or than they could have been intitled to, un. 


leſs under the leaſe of 14 50 ;—That this over. 
conſideration of the covenant for renewal, and 
of Equity, as co-heirs of their anceſtor, to 


reſpondent, he was clearly intitled to the de- 
cree of the ſame Court for a ſpecifick execu- 
tion of the covenant :—that the appellants hav. 
ing availed themſelves of their title, as co-heirs 
of Lord Blundell, in the original cauſe, to ſe- 
cure to themſelves that part of the contract 
which was beneficial to them, could not be al- 
lowed to ſhift their ground in the croſs- cauſe, 
and to ſet up a title as purchaſers under Lord 
Blundell's marriage-ſettlement, in order to get 
rid of that part of the contract which was be- 
neficial to the reſpondent. —But if the Court 
ſhould be of opinion that the reſpondent was 
not intitled to a ſpecifick execution of the cove- 
nant, it was inſiſted, that he was intitled of 


right to the account which he ſought of the 


real and perſonal eſtate of Lord Blundell. This 


bill was, however, diſmiſſed in toto, and I muſt 
ſay, that ſuch a decree of diſmiſſal ſtands un- 


exampled; 
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exampled; and upon a re- hearing, the late 
Chancellor ſeemed to be ſenſible of it, for he 
varied his firſt decree, by directing the ac- 
counts which were defired. But fo far as it 
went to diſmiſs the bill upon the relief ſought 
for a ſpecifick execution of the covenant, he'af- 
firmed his firſt decree. | 


From this decree the reſpondent appealed, 
and upon the hearing of his appeal, after 
much argument, a queſtion was put to the 
Judges, ©** Whether the refuſal of the heirs of 


„Lord Blundell to make a new leaſe to the 
„ appellants of the lands comprized in the leaſe 


of the 2d of May, 17 50, in this cauſe, upon 
ehe terms ſpecified in the covenant for that 
„ purpoſe contained in the ſaid leaſe, is a 
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« breach of the covenant for which an action 


e can be maintained at law by the appellant 
* againſt the repreſentatives of the late Lord 
* Blundell, to be reprized in damages?“ — 
This queſtion was naturally anſwered by the 
judges unanimouſly in the affirmative, and be- 
ing ſo anſwered, I ſhould have ſuppoſed (not 
then having the honour” of a ſeat in this Houſe) 
that the co-heirs of Lord Blundell, having une- 
quivocally. and repeatedly 


to abide by the leafe, and having for a ſeries 
of years proſecuted a ſuit againſt the reſpon- 
dent i in the Court of Chanceryto enforce pay- 
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ment of the rent reſerved by it, in which they 
ſueceeded to the utmoſt extent, your Lord- 
Thips would upon that appeal have reverſed the 
decree of the Court of Chancery, ſo far as it 
went to diſmiſs the bill filed by the reſpondent, 
and would have decreed him to be intitled to 
a a ſpecifick execution of the covenant for renewal 
by the co-heirs of Lord Blundell; more parti- 
cularly, as he would have been intitled under 
the proviſo contained in his leaſe to have ſur- 
rendered it, and ſo to be exonerated from the 
whole of his engagement immediately upon the 
death of Lord Blundell in 1755, if his co-heirs 
had then thought fit to make their election to 
evict the leaſe, and take the land as purchaſers. 
—But your Lordſhips were pleaſed to affirm 
the decree, without prejudice to the then ap- 
pellant's applying to the Court of Chancery for 
ſuch accounts as he might think neceſſary. 


Give me leave to contraſt this determination 
with that which your Lordſhips were pleaſed to 
make in the ſeſſion of 1791 upon an appeal pre. 
| ferred by Lady Anne Bridges, as heireſs of the 
late Duke of Chandas, where the ſimple quel- 
tion was, whether. ſhe was bound ſpecifically 
2 execute a..coyenant for renewal. Neither 
ihe, or her anceſtor,” had ever come into the 
Court of Equity for relief againſt the tenant ; but 
an original bill had been filed againſt the Duke 
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of Chandos by his tenant for a ſpecifick execu- 
tion of a covenant for renewal, comprized in a 
leaſe made by Mr. George Bridges. To that 
bill, the Duke put in an anſwer, claiming the 
inheritance. as a purchaſer for valuable conſi- 
deration from Mr. Bridges, under a deed exe- 
euted prior to the leaſe. The ſame defence 


was made by his daughter and heireſs, Lady 


Anne Bridges. Upon the hearing of her ap- 
peal, a queſtion. was put to the Judges, Whe- 
ther the was bound by the covenant at law in 
refpect of her ęſtate in the land, which queſ- 
tion the Judges anſwered unanimouſly in the 
negative, and your Lordſhips were pleaſed: to 


affrm tlie decree: by which affirmance you 
did in effect determine that ſne was bound ſpe- 


cifically to execute the covenant for renewal; 


—whereas, in a former ſtage of this cauſe, al- 


though the co-heirs of the leſſor had origi- 


nally come into à Court of Equity to enforce 


payment of the rent reſerved by the leaſe, and 


the tenant being compelled by the Court to 
pay his rent, filed a bill againſt the ſame co- 


heirs, for a ſpecifick execution of the cove- 


nant, although upon a queſtion put to the 
Judges, they were unanimouſly of opinion, that 
the co-heirs' were bound by the covenant at 
law, and they had clearly and unequivocally 
made their election in the original cauſe to 
take the eſtate as co-heirs of Lord Blundell ; 
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yet your Lordſhips were pleaſed to determine, 
that they were not bound r to exe- 


cute the covenant for renewal 


l am induced to" e this n be- 


cauſe in my opinion, we have been betrayed 
into a fatal deviation. from principle, more par. 
ticularly in the deciſions which have been 


made upon this ſubje& of covenants for re- 


newal. In the caſe of Freeman v. Boyle (i), a 


leaſe for a long term of years was held to come 


within the equity of the ſtatute made for the 
relief of tenants holding under leaſes for lives 
with covenants for renewal, and the leſſor was 
held to be bound by the ſtatute ſpecifically to 
- execute a covenant for renewal.— In the caſe 
of Magrath v. Lord Mufterry (k), it was deter- 
mined, that the tenant ſhould not have a re- 
newal, although he clearly came within the 
words of the ſtatute, although his leaſe had 
been mortgaged, and was in the poſſeſſion of 
the mortgagee, which circumſtance alone 
would have excuſed his omiſſion to renew, in 
in a Court of Equity, and although it was 
ſettled ſubject to the mortgage for valuable 
conſideration of marriage, and a marriage 
portion of Wy and was eee the only 


fund 
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Une, fund for a proviſion for the wife, and the iſſue 


1793 
exe- of the marriage. — And why? Not becauſe the 1 


tenant, when he filed his bill for a renewal, had , 
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claim, but becauſe he was diſabled from comply- 


ing with an interlocutory order, made in the 
progreſs of the eauſe, by which he was put un- 
der terms to give ſecurity for the meſne rates. — 
An order by the way erroneous on the face of it. 
That | decree was affirmed here upon that 
avowed - ground :-—ſo that upon this ſubject 
of the right of renewal,. I will be bold to 
ſay, although it was conſidered of ſuch im- 
portance as- to call for an a& of parliament, 
to ſettle the queſtion for ever, that there is 
not at this day any thing like a fixed prin- 
ciple to govern the deciſion of a Court of 
Equity; and let any man entertain any 
opinion upon it, however whimſical or ec- 
centrick, he will find ſomething like a prece- 
dent upon the journals of this houſe to ſup- 
port his opinion, . ; 


This ſort of judicial deviation from prin- 
ciple muſt inevitably. lead to ſuch confuſion, 
and operate ſo: powerfully to promote litiga - 
tion and experiment in all queſtions of pro- 
perty, that I know not any innovation which 
ought more to ſtartle every ſober and think- 
ing man, 


In truth, if the fixed and vital 
N principles 
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1793 principles of juſtice ſhall once be ſhaken pro- 


e of every kind muſt een * 
and of little value. 


| When this cauſe 28 remanded to the 
Court of Chancery by the order of this houſe 
made upon the - preſent reſpondent's appeal, 


an account was directed to be taken of the 


real and perſonal eſtate of Lord Blundell in 


tha ordinary courſe, and when the cauſe was 


ſet down for hearing upon the return of the 
maſter's report, there was but one order which 
could have been made. Accordingly an iſſue 
was directed to a Court of Law, to try and 
enquire whether any and what damage had 
been ſuſtained by the preſent reſpondent from 
the breach of the covenant for renewal com- 
prized in his leaſe. That was the only order 


made by the Court of Chancery, and to that 


order the appellants have not made, nor can 
they make any founded objection. But when 
that order was made the appellants, by. their 
counſel, deſired to be left at liberty on the 
trial of that iſſue in the Court of Law, to ſet 
off againſt any damages, which might be found 
againſt them, their claims againſt the re- 
ſpondent for meſne rates during the time of 
his poſſeſſion fubſequent to the expiration of 
the leaſe of 1550. This however could not 

e e +6457 de 


— 


Caſes in Parliament. 
be done by the Court of Chancery of its own 


having in open Court ſigniſied their conſent to 
the appellant s making this ſet off in the Court 
of Law, by the deſire of the appellants, ſigni- 
fied by their counſel at the bar, and by the 


conſent of all parties ſignified in open Court, 


a poſtcript was tacked. to the order of the 


Court, not binding in any ſort upon the ap- 


pellants, but leaving them at liberty, if they 
thought fit, upon the trial of the iſſue at law, 
to ſet off againſt the reſpondent's claims of 
damages for breach of the covenant for re. 


newal, their claims of damages for tortious 


poſſeſſion held by him after the expiration of 
the leaſe. They were both unliquidated claims ; 
and could only be aſcertained by the verdi& 
of a jury. The deeretal order of the Court 
of Chancery was. peremptory with reſpect to the 
damages, which were to be aſſeſſed for breach 
of the covenant for renewal z but with reſpe& 
ta the ſet off, which by conſent of all parties, 
and by deſire of the appellants they were left 
at liberty to make againſt theſe damages, the 
order of, the Court of Chancery merely gave 


them an option ſo to do, if they, ſhould think fit 


in the Court ot Law. 
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It is objected, that nothing. appears by which 
to aſcertain from whom this propoſition moved. 
The fact ſpeaks for itſelf, becauſe the re- 

© ſpondent' had nothing to try, but his iſſue of 
quantum damnificatus ;—The appellants obtained 
liberty to do an act upon that trial, namely, to 
ſet off their claim on the foot of damages for meſne 
rates; but they were not bound to do ſo, un- 
leſs they thought fit. However the objection 
is unfounded in fact; for it appears by the 
regiſter's notes, that when! the Court had di- 
rected the common iſſue of quantum 'damnifi- 
calus, the appellants* counſel prayed at the bar, 
that they might have liberty to ſet off their 
juſt claims for mefne rates, on the trial of that 

ſue. * a £429 


* may be niaterial for conſideration, that 
this leading order was made on the 13th of 
December 1791, the iſſue was not tried until 
two months after, ſo that the appellants, it 
mult be preſumed, were fully aware of the 
order made at their own defire ; they had two 
months to confider of it; and after that time 
for conſideration, they exerciſed the diſcretionary 
power in the Court of Law, which was given to 

them at their own Ln and by conſent of the 
b ee 
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This iſſue was tried at the fittings after 


Hilary term, 1792 no objection whatever was 


made to the verdict, which had been found, 


and the cauſe was ſet down to be heard, upon 


the judge's certificate of the verdict, for a 
final decree on the 6th of March 1792. On 
that day the appellants did not make 'an ob- 
jection to a final decree—they never applied 


to ſet aſide the verdi& as againſt conſcience, - 


or againſt evidence: but they ſuffered” the 
cauſe to be ſet down, and if the maſter had 
not made an unſatisfactory report there muſt 
have , been a final decree on that day. But 
the maſter having reported, generally, the 


amount of the aſſets of Lord Blundell which 


had come into the hands of his co-heirs, I ſent 
his report back, in order that he might aſcer- 
tain the preciſe amount of thoſe aſſets, which 
had come into the hands of each of the co.heirs, 
becauſe in making a perſonal decree - againſt 
them, each could be reſponſible only for the 
aſſets reported to have come into his poſleſ- 
ſion. No objection was made on the part 
of the appellants to that order, nor was it 
ſuggeſted, that the verdi&t which had been 
found was in any fort injurious to them, until 
the maſter was on the eve of making his re- 
port. If there is a ground for the charge 


which the appellants have advanced againſt 
their 
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their counſel of a miſtake; committed. by them 
in the Court of Chancery, in making the pro- 
poſition which came from them when the lead- 
ing order of that Court was pronounced for an 
iſſue, and in entering into the conſent of which 
they now complain, I muſt ſay, that their ſub- 
ſequent proceedings have been a continuation 
of the ſame miſtake. There was but one way 
in which they might have avoided the dith- 
culty of which they now complain, and hat 
| they have overlooked: moſt completely. They 
might have applied to the Court of Chancery 
to ſet aſide the verdict, and if they had laid a 
ſufficient foundation for it by affidavit, or by 
the report of the Chief Juſtice before whom 
the iſſue was tried, I might certainly have ſet 
aſide the verdict, and directed the ſame iſſue 
to be tried again. This courſe however the 
appellants never attempted; but when the 
maſter was on the eve of making his report, 
and the cauſe was nearly ripe for a final de- 
cree, they petitioned for a re hearing, and in 
their petition deſired only to have that part of 
the leading order made on the 13th December 
1791 varied, which was made at their expreſs 
defire, and appears on the face of the order to 
have been founded on the conſent of all par- 
ties fignified- in open Court, and a re-hearing 
was deſired upon this avowed ground, that 

| | e 


Caſes in Parliament. 559 


dem the appellants had made an improvident uſe 1993 
pro- f that conſent, not in the Court of Chancery, 
0 2 NO 7975 

ea where the cauſe had been heard, but in the "apap 
TOS Court of Common Pleas, where the iſſue was — 
nich tried ; and the grievance of which they now _ 

lub- complain, is that their own improvident act 

n in the Court of Common Pleas has created a 

WAY probable bar to any action of treſpaſs, which 

I1th- they may hereafter bring againſt the reſpondent 

that for meſne rates, and therefore they deſire of 

hey - your Lordſhjps to direct a re-hearing of the 

cery cauſe in the Court of Chancery, or that you 

id 2 will reſcind that part of the leading order, 

r by which was made at their expreſs defire, and 

hom was founded upon the conſent of all parties 

4 let ſignified in open Court.—Such an application, 

iſſue I ſuppoſe was never before made to a Court 

the of Juſtice. Under that impreſſion I diſmiſſed 

the the petition, and refuſed to rehear the cauſe ; 
ports and now an appeal has been preferred to your 
de- Lordſhips from that order, which ſeems to me 
id in to be an experiment, pretty nearly of the 
rt of ſame complexion with the original application 
mber for a re-hearing,—Your Lordſhips certainly Tus Lord, 
preſs may direct me to re-hear the cauſe, if you {9% orders 
er to ſhall think fit. Such a direction was once Equity to 
Par- given by the Houſe of Lords of Great Britain — 
ing ia the caſe of Lord Fingal v. Lord Glerawly, 

” upon an appeal brought from a decree made 


by Lord Lifferd. But if I am to re-hear the 


cauſe 
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cauſe in the Court of Chancery, I ſhall moſt 
aſſuredly, as I am at preſent adviſed, affirm 
the leading order of that Court. I am bound 


to adminiſter juſtice to rich and poor accord- 
ing to the laws and uſage ; and therefore if 


J am to give the rule again in the Court of 


Chancery, I will affirm the leading order of 
December 1791; becauſe I know of no principle 
which will authorize. me, ſitting in the Court 


of Chancery to reſcind the ſolemn conſent of 
parties entered into in that Court, at the de- 


ſire of one of them, more eſpeeially where 
the avowed object of the appellants appears to 
be, thus by a ſide wind to get rid of an un- 
impeached verdict, which has been found un- 


der that conſent. And therefore if your Lord- 


ſhips are of opinion, that the leading order of 
December 1791, ought to be reverſed, and 


think that you are at liberty to entertain ap- 
peals from decrees and orders made by con- 


ſent, you will at once, I hope, pronounce 


your order of reverſal here. But if your Lord- 


ſhips ſhould eſtabliſh ſuch a precedent, and re- 


verſe a leading order made by conſent, upon 
the appeal of one of the parties to that con- 


ſent, in my opinion, you will eſtabliſh a moſt 
dangerous, and unwarrantable precedent, more 


particularly as no objection has been made, 


or can be made in this caſe to the leading 
order of the Court of Chancery, as injurious 
f 1 | 
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in itſelf to the appellants. No; the injury 


of which they complain, if it exiſts, has ariſen 
from their own deliberate act in another Court 
—an act which was altogether their own, as 
the order of the Court of Chancery left it wholly 
in their option, whether to make the ſet off e or 
not in the Court _ Law. £0 is 


In the caſe of Harriſe V. Rumſey, 2 Peſ. 488. 


on a petition for a re-hearing, Lord HarD- 


wick ſaid he would by no means ſet aſide 
a decree obtained by conſent of counſel on 
both ſides, for it would be moſt dangerous. 


It is, ſays he, an eſtabliſned rule, not to do 
it, nor will I make the precedent. There 
was an appeal of that kind before the Houſe 
of Lords, who defired the party to bring his 
action againſt his counſel. 


tered by conſent, it is a rule, that the merits 


ſhall never after be enquired into, unleſs there 
be an objection, that no conſent was really 


given. If that ſhould appear, the word “ con- 
ſent” may be ſtruck out. 
Cage, 1 Eq. Abr. 165. Wall v. Buckley, 1 Bro. 
Cha. Ca. 484. Bradiſb v. Gee, Ambl. 229. 


The caſe of Buck v. Fawcett, 3 Vnt. has 
been relied on for the appellants, but in my 
ä does in no ſort come up to the 

| | point. 


Northcote v. North. 
cote, 2 Eq. abr. 279. Where a decree is en- 


S. P. Dou ning v. 
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point. In that caſe a conſent was entered in- 


5 kn — to to abide the-decree of the Court, and nei- 


ain 
EE. 
NEY. . 


ther party to appeal, and notwithſtanding 
this conſent, one of them obtained a re-hear- 
ing, and certainly the conſent did not ſtand 
in his way. The agreement was to abide by 


the decree of the Chancellor, and *till the 


decree was exemplified and enrolled, it 
was open to his re-conſideration upon a re- 
hearing; and therefore although the decree 
might have been varied by him on the re- 
hearing, ſtill it would remain the decree of the 
Chancellor, by which the 888 had conſented 
to abide. i ; 


Let me remind your Lordſhips of your de- 
termination recently made in the caſe of Sir 
Annefley Stewart v. Lord Blayney (1) which, 


if my ſound diſcretion could have been exer- 


ciſed in the caſe, called loudly for the inter- 
poſition of a Court of Equity in favour of the 
appellant. The bill had been brought for an 
account of the perſonal eſtate of an inteſtate 
againſt Charles Davis, who had in the year 
1737; got poſſeſſion of it as his adminiſtrator, 
to the amount of 46,000/. and during his 


whole life, for a ſeries nearly of fifty years, 


had evaded diſtribution. He had charged his 
8 | | eſtates 


(!) Ante 2 vol, 204. 


trators, they cannot get rid of the award, if 


come their own judges, or to chuſe arbitra- 
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eſtates of every kind with his debts, and the 
queſtion was, whether parties intitled to 1 
diſtribution ſhould have intereſt upon the ba- ,t 
lances reported to have been in the hands of 1 
the adminiſtrator for ſuch a length of time? 
—But it appearing that the plaintiffs in the 
cauſe had taken a decree drawn up by their 
counſel and entered by conſent, by which the 
account was directed without intereſt, your 
Lordſhips were of opinion that the queſtion 
was finally cloſed, and accordingly the appeal 
of Sir Anneſley Stewart was diſmiſſed. And 
certainly if the ſuitors of a Court of Juſtice 
think fit to forego the ordinary juriſdiction of 
the Court, and to make decrees or judgments 
for themſelves. by conſent, neither party can 
afterwards be heard to complain that he ſuf- 
fers injuſtice by his own act. If the ſuitors 
in any Court of Juſtice think fit to ſubmit the 
matter in conteſt between themſelves to arbi- 


the arbitrators ſhould be miſtaken in Point of 
law. If they conſent. to forego the ordinary 
juriſdiction of the Court, and think fit to be- 


tors to determine for them, neither party can 
come back to the Court, and deſire to be re- 
lieved from the conſequences of his ſolemn, 
and deliberate act; and if arbitrators . do not 
exceed the authority committed to them by 

Vol. II. Qq : the 
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point, In that caſe a conſent was entered in- 
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ther party to appeal, and notwithſtanding 
this conſent, one of them obtained a re-hear- 
ing, and certainly the conſent did not ſtand 
in his way. The agreement was to abide by 
the decree of the Chancellor, and *till the 
decree was exemplified and enrolled, it 
was open to his re-conſideration upon a re- 
hearing; and therefore although the decree 
might have been varied by him on the re- 
hearing, ſtill it would remain the decree of the 
Chancellor, by which the parties had conſented 


to abide. 


Let me remind your Lordſhips of your de- 
termination recently made in the caſe of Sir 
Anneſley Stewart v. Lord Blayney (I) which, 
if my ſound diſcretion could have been exer- 
ciſed in the caſe, called loudly for the inter- 
poſition of a Court of Equity in favour of the 
appellant. The bill had been brought for an 
account of the perſonal eſtate of an inteſtate 
againſt Charles Davis, who had in the year 
1737; got poſſeſſion of it as his adminiſtrator, 
to the amount of 40, oo. and during his 
whole life, for a ſeries nearly of fifty years, 
had evaded diſtribution. He had charged his 
L EE eſtates 
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eſtates of every kind with his debts, and the 


queſtion was, whether parties intitled to 


diſtribution ſhould have intereſt upon the ba- 
lances reported to have been in the hands of 
the adminiſtrator for ſuch a length of time ? 
—But it appearing that the plaintiffs in the 


cauſe had taken a decree drawn up by their 
counſel and entered by conſent, by which the 


account was directed without intereſt, your 
Lordſhips were of opinion that the queſtion 


was finally cloſed, and accordingly the appeal 


of Sir Anneſley Stewart was diſmiſſed. And 
certainly if the ſuitors of a Court of Juſtice 
think fit to forego the ordinary juriſdiction of 
the Court, and to make decrees or judgments 
for themſelves. by conſent, neither party can 
afterwards be heard to complain that he ſuf- 
fers injuſtice by his own act. If the ſuitors 
in any Court of Juſtice think fit to ſubmit the 
matter in conteſt between themſelves to arbi- 


trators, they cannot get rid of the award, if 


the arbitrators ſhould be miſtaken in point of 
law. If they conſent to forego the ordinary 
juriſdiction of the Court, and think fit to be- 
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come their own judges, or to chuſe arbitra- 


tors to determine for them, neither party can 


come back to the Court, and deſire to be re- 


lieved from the conſequences of his ſolemn, 
and if arbitrators . do not 


and deliberate act; 


exceed the authority committed to them by 
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the ſubmiſſion ; —if they do not act corruptly, 
and will decide finally the matters referred to 
them, it never yet was heard of, that either 
party to the ſubmiſſion could impeach their 
award for illegality or injuſtice.— And there- 


fore if the appellants really are likely to ſuf. 


fer by the conſent which they entered into 
in the Court of Chancery, and the uſe which 
they afterwards made of it in the Court of 
Law, to the extent which has been urged on 
their part at the bar, I anſwer, It is better 
« that an individual ſhould ſuffer by his own 
„e folly, and improvidence, than that the fixed 
rules and principles of juſtice ſhould be 
* ſhaken.” —The maxim is, The law will 


rather ſuffer individual miſchief than ge- 


« neral inconvenience.” And certainly it is 


a maxim founded on principles of ſound reaſon 


and org policy. 


It has been preſſed on the part of the ap- 
pellants at the bar, and indeed is one of 


the points made by their petition of appeal, 


that your Lordſhips ought now to ſet. aſide 
the verdi& which has been had under the lead- 
ing order of the Court of Chancery, and 


to direct a new trial of the iſſue. If your 


Lordfhips ſhall think fit ſo to do, you 
will in this inſtance exerciſe an original, 
not an appellate juriſdiction; for no applica- 

tion 
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tion was made in the Court of Chancery to ſet 
aſide the verdict; nor, in my opinion, has any 
ground been laid by the appellants for ſetting 


has been found againſt evidence; but the com- 


plaint is, that the damages which have been 
found againſt the appellants, as co-heirs of 


Lord Blundell, for breach of his covenant, ex- 


ceed the amount of the damages found againſt 


the reſpondent for the tortious poſſeſſion held 
by him, and exceed conſiderably the aſſets of 
Lord Blundell. See then what really is the 
caſe.—The appellants and the reſpondent had 


each an unliquidated claim againſt the other 


for damages :—a claim which muſt neceſſarily 


be aſcertained by a jury.—By conſent an agree- 


ment is entered into by both parties, that the 


ſame jury ſhall aſcertain both claims, and that 
the verdict to be found for either party ſhall be 


for the balance only.—-Can either party be 
now received to object to the verdict; not that 
it has been found againſt evidence, but that 
the damages, which have been found againſt 
him are higher, and the damages found for 


him are lower, than he expected they WO 
have been? | 


As to the apprehenſions which have been 
expreſſed for the appellants, that what has 
N en this ſubje& in the Court of (han- 


Qq 2 5 cery, 


It is not pretended that the verdict 
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cery, and in the Court of Common Pleas will 


bar their right to recover damages in an action 
of treſpaſs for meſne rates againſt the re- 


ſpondent, I am free to acknowledge, it does 
not occur to me, that any ſuch er 


c will follow from it. 


To actions 
ſounding in 
damages, 

accord with 

ſatisfaction 
is a good 
bar. 

The requi- 

ſites of ſuch 

a plea, 


I know a different opinion is entertained. by 
a man whoſe judgment I ſhall always reſpect 
moſt highly, and therefore I muſt doubt my 
own opinion upon the ſubject. If the con- 
ſent entered into in this caſe in the Court of 
Chancery, and the verdict found in conſequence 
are to operate as à legal bar to an action of 
treſpaſs for meſne rates, they muſt be pleaded 
in bar by the reſpondent as an accord. with 
ſatisfactien. | 11 


There is no doubt, that in all actions ſound- 
ing in damages, accord with ſatisfaction is in ge- 


neral a good plea in bar. But to make it a good 


bar, many particular circumſtances are neceſſary: 
—firit, * It muſt be in full ſatisfaction:“ 
< the thing given muſt in itſelf neceſſarily be 
4 a fatisfation,” “ it muſt be certain,“ it 
* muſt be executed before the action brought,” 
—* it muſt be given as a ſatisfaction and ac- 
cepted as ſuch,” —©© and it muſt move from 

e the party making it, and from none other.” 
—Davis v. Oaſbam. The defendant. pleaded 
| | an 
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an accord between him and the plaintiff; that 


whereas the plaintiff had done a treſpaſs againſt 5 


him, the one treſpaſs ſhould be ſet off againſt 
the other and the accord executed ; plea over- 
Sera S. C. 1 Kol. Abr. 128. pl. 8, 


So an accord, that plaintiff ws defendant 
ſhall be quit of all actions againſt each other is 


bad. 1 Lutw. 57.—1 Kol. Abr. 128.—80 the 


ſatisfaction muſt move from the party pleading 


it. If it move from a ſtranger, it will not do. 
Cro. Eliz. 541. Grymer v. Blofie!d. So it muſt 
in itſelf neceſſarily be a ſatisfaction. 1 Rol. 


Abr. 128. pl. 10. In an action on the caſe for 
ſcandalous words, defendant pleads that after 


the words ſpoken, the plaintiff ſued him in the 
Court of the Earl Marſball, and there a ſen- 


tence was paſſed by conſent, that defendant 


ſhould make him an apology; plea over-ruled, 
for this is no ſatisfaction. —So payment of mo- 


ney which is a man's own property, or re- de- 


livery of charters, or deeds which belong to 


him, is no ſatisfaction. Dy. 356. a. For ſa - 
tisfaction muſt be a charge to one party, and 


commodious and profitable to the other; and 


therefore amends cannot be made to a man 
out of his own property. S. P. 1 Rol. Abr. 


128. pl. 4. Plowd. 5. Reniger v. Fogeſſa. 
There are many other caſes to the ſame point. 
Dalis, 108. 9 Co. 80, Peytoe's Caſe. Carib. 
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1793 348. 1 Str. 23. Hawkſhaw v. Rawlins. Salk. ; 
| = 629. 1 Str. 57%. Paine v. Maſters. Caſe v. ; 
133 Barber, Sir Tho. Jo. 188. ibid 108. Wreckham : 
| wer. v. Taylor, 5 Med. 8. 5 
4 | c 
| I cannot 8 but doubt extremely, whe- I 
1 ther the appellants have any ſolid ground of f 
L apprehenſion, that their legal remedy for re- ( 
E covery of meſne rates has been barred by this t 
| conſent, and the verdict which has been found a 
in conſequence of it. The grievance com- tl 
| plained of at the bar has been, that they will a 
| in conſequence be &ompelled to pay the debt n 
| | of their anceſtor with their own money ;—that a 
| the damages to which they are intitled, in Ly 
their own right, have by this verdi& been ſet a 

YZ off againſt damages incurred by their anceſtor fr 
| far beyond the amount of aſſets tranſmitted to ES 
them.—lf this be the caſe, the verdi& never n 

can be pleaded as accord with ſatisfaction; and u 

if it cannot be pleaded, certainly it cannot be c 

given in evidence, as ſuch, pen! the plea of the 0 

general! iſſue, RTE 00 

DE fa 

Another ground of apprehenſion is, that a 5 

bill may be filed againſt them for a perpetual tr 

injunction, founded upon this conſent, if they r 

ſhould now proceed to ſue for meſne rates at C 


law. If there is any ground for entertaining 
ſuch a bill 1 in a Court of Equity, it is, in my 
| _ 1 opinion, 


aal 


ey 


at 


ing 


my 
on, 
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opinion, a very ſtrong argument againſt this 
appeal. But I very much doubt, whether the 
appellants ſeriouſly entertain any apprehen- 
ſions of difficuly in their way, either at law, 
or in equity. The argument never was urged 
in the Court of Chancery, when they petitioned 


for a re-hearing. It occurred to me in that: 
Court, that their object-1 in deſiring the cauſe 


to be re- heard was, to gain time for inſtituting 


an action of treſpaſs for meſne rates againſt 


the reſpondent, and for filing an original bill 
againſt him to ſet off the amount of the da- 
mages which they might recover in that action 
againſt his claims on the aſſets of Lord Blun- 


dell. And it is not a little remarkable, that 


although this appeal has been brought in part 
from the order made for diſmiſſing the pe- 
tition for a re-hearing, the appellants have 
never taken out that order.—As it was made 
upon a petition, it lay of courſe with my ſe- 
cretary, and unleſs ſuch an order is taken 
out in four days after it is ſigned by the Chan- 
cellor, and then lodged with the regiſter, it 


falls to the ground by the rule of the Court. - 


—So that in effect there is now no authentic 
trace of the petition for a re-hearing, or the 


rule which was made upon it, remaining in the 


Court of * 6 


1 I muſt 
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1 muſt repeat, that this appeal is, in my 
opinion, in every point of it a moſt unprece- 


dented and unwarrantable experiment; and 1. 


have no heſitation to ſay, that if your r 
ſhail entertain it, you will eſtabliſh a very mil. 
chievous precedent, 


Lord PERRY. My 1855 I do not wiſh to 


object to the law, as eltabliſhed in the caſe 


mentioned, becauſe there the decree was 
founded upon a queſtion to the Judges. But 
here there is no queſtion for the Judges, with 
Tegard to the real merits of the caſe. The 
rights of the parties have been already de- 
termined by the decree of Chancery 5th July 
1788, which was affirmed by this Houſe. By 
that decree, the reſpondents! bill was dil- 


| miſſed, fo far as it ſought an execution of the 


covenant for renewal in the leaſe of the 2d 
with liberty however to the 
reſpondent to bring an action at law againſt 
the repreſentatives of Lord Blundell, to re- 
cover compenſation in damages for the breach 
of the covenant—and an account was di- 
rected to be taken of the aſſets as the 
fund out of which the compenſation was to 
be made. Under this decree, there 1s no 
pretence for the reſpondent to reſort to any 


other fund, ſave the aſſets of Lord Blundell 


for compenſation, The decree determines 


that 


> 


Caſes in Parliament, 


that the appellants were intitled in their own 
right to the eſtate of Dundrum, (which was 
the ſubje& of the ſuit) and the poffeſſion of 
it, and conſequently to all the profits arifing 
from it. This appeared by the Chancellor's 
diſmiſſing the claim, and by diffolving the 
injunction, under which the reſpondent had 
been allowed to keep poſſeſſion, pending the 
ſuit, contrary to the real juſtice of the caſe ; 
though he was certainly intitled to recover 
in damages from the aſſets of Lord Blundell. 


When the cauſe was ſet down to be heard 
upon the merits and the report of the maſter, 
if the merits had been really gone into, and 
the cauſe heard, it was in the power of the 
Chancellor, either to ſay to the reſpondent, 
bring your action at law—or if an iflue be 
directed to try it, which was merely diſcre- 
tionary, the Court ought to have ſaid, I 
„ will give you an opportunity of having it 
* tried by an iſſue, but then it muſt be 
e upon thoſe terms, that the parties join in 
conſent, —Certainly 1 cannot give an iſſue 
to aſcertain the meſne rates, but it is juſt 
that you the reſpondent, ſhould conſent, 
that they be enquired into; for otherwiſe 
1 will not grant you an 7 to aſcertain 


cc 
(( 


cc 


* your action. If you expect favour from 


„% the. 


your damages, but leave you to bring 
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ce the Court, you muſt do juſtice to the 
* other party. That is the eſtabliſhed rule 
*© of equity in granting favours.” I ſay, if 
the cauſe had been really heard, and the me- 
rits really heard, that would have been the 
part, which the Chancellor would have ated, 
—But the merits were not laid before the 
Court—l called for the notes of the hearing; 
they do not contain the merits—the Court 

muſt have been inſpired, otherwiſe it could 
not know what the merits really were. It 
appears moſt clearly, that this conſent mult 
have been merely the act of the party, for 
it was impoſſible the Court could be informed 
of the tranſaction. The decree made by that 
conſent, is contrary to the decree by the Chan. 
cellor which was affirmed upon an appeal to 
the Houſe of Lords; and what is contrary 
to that, is contrary to the juſtice of the caſe; 
for this decree directs, that the meſne rates 
which belonged to the appellants in their own 
right ſhould be ſubducted from the damages, 


that is, pleaded in ſatisfaction of thoſe da- 


mages, though the former decree of Chancery 
affirmed by the Lords, declared, that thoſe 
meſne rates belonged to the appellants in their 
own right, and no other fund remained for 
the damages, to which the reſpondent might 


be intitled, but the real and perſonal aſſets 


of Lord Blundell EN is not only contrary 
to 
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to the order of this Houſe, but againſt 
eſtabliſhed principles.—becauſe it is applying 
the property of one man, to diſcharge the 
debts of another, If the caſe had been men- 
tioned to the Chancellor, he would have re- 
commended the parties to have conſidered 
of the propoſal. But in truth, I cannot con- 
der this conſent in any other light, but as 


an impoſition, not only upon the party, but 


upon the Chancellor, who would not have 
made any ſuch order, if he had been aware 
of the circumſtances of the caſe. 


But it is ſaid this decree being by conſent 
cannot be examined into, nor can a Court 
enquire into the merits, —Is there no caſe, 
where a conſent might be examined into-? 


Let it be never ſo clear, that it was founded 
upon error, fraud, or impoſition—let the in- 


juſtice of the decree be never ſo manifeſt, 
yet it is not poſlible to enquire into it ?— 
This is very harſh doctrine to hold out to the 
public. I am ſure, it is not warranted by 
any of the late deciſions. The caſes, men- 
tioned reſpecting conſents, are nothing more 
than general declarations, without ſpecifying 


any of the faQs ;—they are looſely worded. 


In Downidg v. Cage, the decree was contro- 
verted, | | 


It 
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n. ting" been f. " Nhat n the caſe cited by 44 


WIE ben P, "Was. has" no application to this, the 


wal 


re * 


=» Noe not being ſimilar—I acknow. 
| ige i ut What Lord Talbot ſaid is very 
_ applicable; The difference is where the par- 
«ty thus undertaking for, and on the be- 
& half of his client, has an t vuthotity ſo to do, 
e Ad where he Has not. If ſuch undertaker 
„ has no authority, then it is a fraud, 
« and the undercaker liner ought to be 
4 * Hale.” = > C2 23 Why. pk 

* * N in Fr +08 the re- 
+ nears had an opportunity of applying 
"the mefne rates to aid the affets of Lord 
Blundell and by that means ſo much encreaſe 
the fund, out of which the 'reſpondent ſeeks 
bee er is a prodigious advantage to 
the reſpondent, and an e to "We appel- 
5 8 5 8 


* 
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1 1 faid an 00. may be brought —i0 
recover What ?=All thole meſne rates, which 
are already given credit for on the trial of 
the iſſue—that - appears extraordinary. But if 
this be a matter of doubt, I deſire a queſtion 
gt be put t to ' the Judges, whether under the 
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preſent conſent, the reſpondent could defend 
himſelf againſt an action for meſne rates! ? 


* * be conceived, chat 1 9050 er- 
ror, or injuſtice appears, it ſhall not withſtand- 


ing prevail, by reaſon of the conſent? Here 


injuſtice appears moſt manifeſtly on the part 
of the appellants.— The reſpondent is intitled 
to damages, as far as the real, and+perſonal 
aſſets will go 


adequate to the reſpondent. © 
hand, | 
8000l.'for that the aſſets are indebted. to the 


reſpondent 1 3,000l.” On the other hand, the 


reſpondent is indebted to the appellants 20,0001. 


Conſequently there is a babe really "one: to | 


#2 


a tame Eee e 


My. opinion is, that the decree ſhould be 
reverſed, the order for refuſing. the re-hearing 


December ſhould be reverſed. —With liberty at 
the ſame time to the parties to proceed in 
ſuch. manner as they may be adviſed. I 
think the Court ſhould not grant an iſſue, < 
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be maſter has reported that 
the aſſets are 4256661. Certainly they are ih- 
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| Tn Fania My Lords, when you 


time of entering into this conſent, you will 


find them juſtifiable in it, and you will per. 
ceive, that the miſchief does not ariſe, ſo 


much from the misfortune of entering into 


that conſent, as from the very extraordinary 


and ill-founded verdict of the jury. I have 


collected the facts, as they appeared at the 


time of the conſent. It appeared that the aſ- 
ſets of Lord Blundell amounted to 1 2,000l. 
—and-the damages to ariſe to the reſpondent 
upon an iſſue of quantum damnificatus were to 
be aſcertained by the difference between the 
reſerved rent, and the value of the lands for 
twelve years :—the intereſt expired in May 


' 1781, and therefore if the agreement had 
been completed, would have taken twelve 
years from the term of thirty-one years, which 


was the term to be granted :—that would have 


brought the term, which the reſpondent 
claimed, to May 1790.— The value of the 
lands for eight years, from May 1781, to 


May 1789, was the meaſure of the damages 
to which upon an action for meſne rates, the 


appellants would be intitled. At that time, 


Mr. Macartney, the reſpondent, was fourſcore 


years - old, and if an aQion were brought 


againſt him, and he died before the deter- 
mination of the ſuit, that action would be at 
| an 
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an end. All theſe matters were ſuppoſed to 
be in the conſideration of the gentlemen con- pope. 
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cerned, —If there had been only an iſſue of | «wv 


quantum damnificatus dire&ed, the decree would 


have been for 13,0381.—But the gentlemen 


concerned for the appellants feem to have 
very prudently conſidered, that it would be 
proper to prevent that money from going to 


the hands of the reſpondent, the conſequence 


of which, would be, that the appellants would 


have to look for their damages to a man of 


fourſcore years of. age, and-in the event of 


his death, that demand would be entirely 


gone. 


With this view it ſeems to me, that the 
counſel for the appellants thought it better to 
keep that money from the reſpondents” hands. 
By the verdict it appears, that theſe lands 
were let at about 2,000].—What the value 
was muſt be in the knowledge both of the 
appellants and reſpondent ; the latter enjoyed 


the lands from 1781, to 1789, and the appel- 
lants enjoyed them from that time to the time 


of the conſent, therefore chere was no difh- 
culty in laying the facts before the jury as to 
the value. 
be this ;—the value of the land for twelve 
years, deducting the rent he was to pay 
that would be 1, 300l. a year for twelve years, 

which 


The meaſure of the damages muſt 
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which will give 15, 600l.— The amount of the 
damages for meſne rates according to the ſame 
rule, amounted to 16,c00l. rating the lands 
at 2,000l, But obſerve, in that caſe, there 
is no deduction on account of rent, becauſe 
the whole profits muſt be taken into conſi- 
deration. Now the | gentlemen concerned for 
the appellants ſeem to have appreciated what 


the jury would have found, and that this 


money, which was found to be in the hands 
of the appellants, as aflets would not have 
been taken from them—the only difference, 
according to that calculation would be, that 
the reſpondent would receive the balance be- 
tween the ſum he was intitled to for his da- 
mages, and the ſum which the appellants 
were intitled to for their damages which would 
be 600l. if the jury had found according to 
reaſonable expectation.— Whence then aroſe 
che difficulty of this caſe, as a hardſhip of 
which the appellants complain !/—From this, 
that the jury, initead of aſſeſſing the damages, 


according to this mode of calculation, have 


found that the reſpondent was intitled to 
40, oool.— for the ſum 19,000. which they have 
found, appears to be the balance, after de- 
ducting 21,1721. from 40, 28 3l. So that they 


gave that extravagant amount of damages, 
eee it is nen, to ſupport upon any 


calculation, 


{ 
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calculation, therefore I attribute the fatality - 


to the act of the jury, not of the counſel. 


Now, I cannot conceive, that upon an ap- 


plication to Chancery to ſet aſide. this ver dict, 


as finding exceſſive damages, impoſſible to be 
ſupported upon any calculation, the noble lord, 
who preſided there, could have heſitated 
he would have ſeen the impoſſibility of ſup- 
porting the verdict, and would therefore have 
ſet it aſide, and ſent it to be tried again. 
But no complaint appears to have been made 
with regard to that verdict; 
quieſced under it, and inſtead of finding fault 
with what was really objeQtionable, they have 


attacked the conſent, which I think was not 


improper, but in the event has turned out un- 


expectedly. . 


I muſt ſay, it appears to me, that the con- 


duct of the reſpondent was honourable and 
fair, inſtead. of being fraudulent. —You, ſays 
he, are intitled to damages for meſne rates; 
I am intitled to damages for the injury ſuſ- 
tained by not performing the agreement :— 
there is a ſum of 13,0001. which muſt be ap- 
plied to that, provided my damages amount 


to it—l deſire not to take that from you, but 
to allow them to go, as far as they will, in 


mitigation of the damages due to you, and to 
Yor. II. Rr 


they, have ac- 


fave 
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againſt 


— 


aſcertain the matter.—If that conſent had not 
been entered into, the reſpondent would have 
had a verdict for 13, oool. he would have had 


that money handed over to him, from out of 


the pockets of the appellants, who would have 
had to ſeek their remedy by an adtion com- 
menced by themſelves. 


As to what has been mentioned reſpecting 


the former decree, I thought it ſhould have 


been reverſed, becauſe I thought it unjuſt, 
that the appellants ſhould retain the additional 
rent in their pockets, and at the ſame time re- 


fuſe to execute the renewal for which that rent 


was given. But however that caſe is at reſt. 
—l1t is affirmed by your Lordfhips, and what- 
ever my opinion was at the time, I acquieſce 
under your determination, 


Lord Cantovon. My Lords, with reſpect 
to the queſtion, whether the parties in the 


cauſe had given any fpecial authority to their - 
- counſel to enter into the conſent, in conſe- 


quence of which the iſſue was directed, I ſhall 
not preclude myſelf. by giving any opinion 


upon it now, becauſe 1 think it is not before 


us; but I leave that queſtion to be deeided 
in whatever Court it may ariſe. The object 
of the preſent appeal is to reverſe the decretal 

; | order 


op oa e = +: 
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order of the 14th of December 1791, and the 1793 


t final decree of the 23d of May 1792, and the 
e 


B a 
order of the Court refuſing to re-hear the de- R N 


d cretal order of the 13th of December 1791. TY 
ff Theſe decrees and the verdict being founded 
re and proceeding on the conſent entered into 
n- by the counſel for the appellants, on their 
behalf, I am free to declare, that the magni- 
tude of the conſequences to the appellants, oc- 
ag caſioned by the conſent, made a very ſtrong 
ve impreſſion on my mind, duting the argument 
&, of the cauſe.— 1 have ſtruggled hard to get 
al rid of that impreſſion, in order that the broad, 
re- and eſtabliſhed ſound principles of juſtice 
nt. might not be invaded; and after the beſt con- 
eſt. ſideration I have been able to give the cauſe. 
Ate J am afraid to hazard the very extenſive and 
ſee dangerous conſequences which might flow from | 
ſuch a precedent as we are now deſired to b 
make. j 
the The final decree is not objected to as ex- | 
heir preſsly importing any direct injury to the ap- j 
nſe- pellants; but it is inſiſted that the conſent, 
hall verdict, and decree connected together may il 
nion de productive of ſubſtantial prejodies to the il 
fore | appellants. | 1 
ided | | 
dject The final decree however is the ſame, fave | 
=_ as to the amount of the ſum decreed to the I 
der 


. reſpondent, 
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reſpondent, as muſt have been pronounced, | 
if there had been no conſent. for an ifſue, and 
the Court had, by the interlocutory decree, 
directed a quantum damnificatus, without di- 
recting any inquiry reſpecting the rents and 


profits. 


If upon ſuch iſſue directed, the ſum had 
been aſcertained at 40;000l. that would have 
been awarded by the final decree againſt the 
aſſets of Lord Blundell ; and the only differ- 
ence, as to the expreſs operation of the final 


- decree would have been, that the decree 


would have operated in that caſe to the extent 
of 40, oool. whereas it is now only for 19, 00l. 


and upwards. 


But it has been ſtrongly contended, that 
the conſent, as ated upon in the cauſe, would 
have a concluſive operation againſt any pro- 


ceedings which the appellants might inſtitute 


at law for the recovery of rents, or meſne 


rates, and in order to get rid of that col- 


lateral, incidental circumſtance, the whole 
Proceeding is objected to, upon the ground 
that one of the appellants was married, and 
could not conſent, that there was not ſufficient 
authority, either expreſs or implied for en- 
tering into the conſent to make it binding on 
thoſe, who claimed in remainder ; and that it 


Was 
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5 ww 3 — + © 2 tu > — 2 


S 8 


2 


Caſes in Parliament. 
was in the event, produgiive of real i injury to 
the appellants, 


With regard to the firſt part of the ob- 


jection, I think the clear and obvious anſwer . 


is, that the noble appellant was by his counſel, 
a conſenting party, and with reſpe& to the 
meſne rates actually incurred previous to his 
marriage, his conſent was competent to bind 


the right * nous derived through his 
ws” 


The next part of this objection is, that the 


counſel were authorized to enter into a con- 
| ſent with reſpect to a matter totally collateral 
to the ſuit, and that it was therefore void. 


I do not diſpute the weight of the authority 
cited as to a matter wholly independant of, 


and unconnected with the cauſe, the conſent | 


of counſel may perhaps under ſuch circum- 
ſtances be void. But the rents and profits were 


not a matter wholly independent of, or un- 


connected with the cauſe : The reſpondent 
had held the poſſeſſion, pending the cauſe, 


under two orders of Chancery, one made at 


the time of his being reſtored to the poſſeſſion, 
and another upon granting the injunction, and 


upon both thoſe occaſions, orders were made 


reſpecting the rents. 9 
The 
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The reſpondent then having held the poſ- 
alda under the orders of the Court, and the 


rents being provided for by thoſe orders, as 


far as the receipts went, 1 cannot conſider the 


remedy ſelected by the appellants? counſel, as 


a remedy independant of the ſuit, and uncon- 
nected with it, therefore I cannot bring my 
mind to think counſel were unwarranted, 
See now what the circumſtances are: — The 
conſent was in December, and after two months 
had elapſed, it was acted upon; in that in- 


terval, the appellants had full time to have 


objected to it, if they had pleaſed. The caſe 
went to trial;—the ſenſe of a jury was taken 


upon it, and the verdi& happens to be againſt 


the appellants! expectation. The inconvenient 


conſequences, of the conſent to the appellants 
were then found out though not immediately, 


| becauſe ſubſequent to the trial it was, without 


any objection being made, referred to the 


maſter to take an account. That the conſent 


has produced an injury in the event, I do not 
diſpute, becauſe there has been an addition 


to that fund from which there ought to be 


a ſubduQtion, But ſtill it is the appellants? 


own. act. — Upon what prineiple the conſent 
was entered inte I cannot take upon me ta 


Ay; but there are circymſtances, which have 


come to my knowledge, as. I preſided at the 
nia, that it not improbable. It might 


have 
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have been thought not bad game to retain the 
aſſets, or ſo much as might remain after pay- 
ment of the damages aſſeſſed by the jury. 


— Wich regard to the damages claimed by 
the reſpondent, there are three periods, at 
which they are to be eſtimated - iſt from 
1762 down to 1781, at which time the leaſe 
of 1750 expired—2d from 1787 to 178, at 
which time the appellants were reſtored and 


the 3d from 1789 to 1793, at which time 


thirty-one years from 1962 would expire 


With regard to the firſt period, the reſpondent 
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being in poſſeſſion the greater part of that 


time: — the meafure of his damages during 


that period was this; he applied in 1708, 


and at ſubſequent periods, in order to have 8 


a renewal of all the lands out of leaſe, to- 


gether with thoſe in leaſe: he was refuſed, 
and evidence was given to ſhew that he 


ſuſtained an injury, by not making, valid de- 


miſes to perſons who had poſſeſſion, and whom 
he promiſed to execute leafes to. What the 
amount of thoſe damages might turn out to 
be was at the time of entering into the con- 


ſent totally uncertain; and if they had been 


inconſiderable, it might have turned out in 
the event of the verdict, that the damages to 
the reſpondent might have fallen ſhort of 
the 13, oool. the amount of the aſſets. With 
regard to the feeond period, the reſpondent 

: | | 4. _ 
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4 — was in poſſeſſion, he was at all events to be 


charged with yool. a year.— The remainder 
men had a right to charge him with the ſur- 
plus value, over and above that; but on 
the other hand, he was intitled under the 
breach of covenant and the conſent, to charge 
as againſt the perſons claiming in remainder 
the entire value, deducting y0:l, a year 
the amount might have been eaſily. ſettled 
within that period. But under all theſe cir- 
cumſtances, at the time of the decree in 
1991, it was matter of uncertainty, what might 
be the amount of the damages. If thoſe 
awarded to the reſpondent from 1762 to 
1781 were ſmall, there might have been a 
chance of damages being awarded to tne ap- 
pellants for the meſne rates, ſufficient to 
countervail the reſpondent's. damages,—lt was 
poſſible that fund might haye been looked to. 
— Beſides if the reſpondent were to die, the 
remedy by treſpaſs for meſne rates, as founded 
in tort, would drop with him.—The conſent 
indeed does not expreſs what the advantages 
expected were but the appellants entered into 
it, with their eyes open, and acted upon it 
there is no objection with regard to the 
mode of its being attained. It might be at- 
tended with very dangerous conſequences to 
ſet aſide a conſent, upon which the party 
went to trial, ok a chance for a verdict, 

f and 
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and had the ſenſe of a jury.— The conſent 
was acted upon both in Chancery and in a 
Court of Law, and no objection was taken 
until after the event was found to be con- 
trary to the expectation of the perſons who 


acted on the part of the appellants. 


But though I have fo great a veneration 
for conſents, and am unwilling to affe& 


- 
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them; yet I do not conſider them, as ex- 


tending the length to which ſome have 
imagined them to extend. —lf a conſent ap- 


peared to be a fraud upon counſel ;—or if 


the parties appeared to be totally unapprized 
of the nature of their rights, it is poſſible in 
ſuch a caſe, a Court might interfere. But 
in every caſe of that nature, ſpecial circum- 
ſtances muſt be ſhewn—a ſpecial caſe 'muſt 
be made out ſatisfactorily.— Here no ſuch 


ſpecial caſe is made out. What are the grounds 
of the petition for re-hearing? That the con- 


ſent was on the part of a feme covert, in a 
matter independant of the cauſe, and has 
done conſiderable prejudice to her right, 
and was founded in ignorance of her right 


and of thoſe of the other parties. —If you 


conſider the entire of the proceedings in the 
cauſe, you will find it- is impoſſible, that this 
conſent could be entered into in ignorance 
of their rights, becauſe every line of the 

pleadings 
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of the parties. The caſe made upon the for- 


mer hearing of this cauſe ſpeaks a knowledge 


of their rights, and the caſe upon the hear- 


ing below ſpeaks a like knowledge of their 
rights.—It is impoſhble therefore to ſay, that 
after all this, the counſel were ignorant of | 


them. Hence that ground fails the appel- 
lants upon the preſent occaſion, and it would 
be hazardous in the extreme, where parties 
were aware of their rights, where no fraud, 
or covin appears, to ſet aſide a conſent made 
upon a gambling principle, if I may ſay fo, 
becauſe the event is different from the ex- 


| peQation entertained at the time of entering 


into the conſent. 


It may be a different caſe, where a con- 


ſent is ſought to be ſet aſide, on account of 


the parties not being apprized of the facts 
which ſhould govern them. But if a conſent 
be entered into with a view to procure an 
advantage, it ought not to be ſet aſide, be- 


_ cauſe in the event of a verdict (which poſſibly 


might have been advantageous) you ſuſtain 


an injury.—I am afraid to make experiments. 
l think a. Court, if ever it interferes to ſet 
aſide a decree upon conſent, ſhould have a 


ſtrong caſe, brought forward clearly and ſpe- 


e — No application was made to the 


Court 


ents. 
0: ſet 
ve 2 
| ſpe- 
the 


Court 
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Court below ſtating ſufficient ſpecial circum- 
ſtances as to this conſent, to warrant the 
ſetting aſide the verdia; inſtead thereof the 
appellants came forward to hear the cauſe, 
and ſtated no ſuch ſufficient matter.—But 
merely that it was the caſe of a feme covert, 
and done in ignorance of the rights of the 
parties, and that counſel had no authority, 
which caſe was not ſuſtainable. 


Therefore though I have ſtruggled as hard 
as I could. to free the appellants' from any 
ili confequences, which they may be ſub- 
je& to, I muſt, to avoid that monſtrous con- 
fuſion which would ariſe from the eſtabliſh- 
ing a general principle, that confents may be 
fet aſide, by reaſon of the event, ſay that the 
decree fhould be afirmed. 


Lord Cx cEELOR. My Lords, ſo long as 
I have the honour to hold a judicial fituation, 


I will ſtruggle againſt a ſubverſion of the 


vital principles of juſtice, and I hold it to 
be. peculiarly my duty to warn your Lord- 
ſhips of the fatal conſequences ariſing there. 
from. — Under this impreſſion it was that I 
ſtated to your Lordſhips ſome recent deter- 
minations, which appear to me to be incon- 
fiſtent with the known principles of equity; 


and certainly are inconſiſtent with each other. 


I ſtated 
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ing no materials to act upon. 


- In the Regiſter's book is,. 
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I ſtated, them to ſhew, that there certainly 
has been a deviation from principle in ſome 


inſtances, and that if the practice ſhall pre. 


vail of ſubſtituting undefined and illimitable 
notions of general juſtice in the place of fixed 
and ſettled principles, the right of property 


in this country muſt ſoon become precarious, | 


and inſecure in the extreme; 
Sia: 
A ale Viſcount has ben pleaſed to fi, 


that the Chancellor muſt have been in- 


ſpired, when he made his final decree, hay- 
I have looked 
into the Regiſter's book, and I find there 
were the ſame materials for the final de- 
cree in this cauſe, which are in ſimilar in- 
ſtances ated upon every day. —The entry 
—** Decree upon the 
de final hearing—Order of reference to the 


4 maſter read—the maſter's report read 


4 the order for-confirming it read.” — 


If the noble Viſcount had not fo long diſ- 
continued profeſſional habits, he would know, 
that where a cauſe comes on for a final de- 
cree on the , maſter's repart, unexcepted to, 
the materials upon which the Court added in 
this inſtance are the only materials upon which 
a final decree can be founded in every ſimilar 
caſe. 


As 
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As the noble Viſcount has referred me to 


this book, I muſt beg to call his attention 


to another entry, which is contained in it 
of what paſſed in the Court of Chancery on 


the 13th of December 1791. After the notes 
taken of what was ſtated on that day on the 


part of the plaintiff, the entry is, Mr. 
% for the defendants, (the appellants here) 
“hopes the defendants may be at liberty to 


„ ſet off their juſt demand for meſne rates 
“ againſt the damages claimed by the plain- 


« tiff for breach of the covenant, as the plain- 
“ tiff has had the poſſeſſion, and hopes the 
e plaintiff will not be allowed to ſet up the 
* ſtatute of limitations, (which is ſix years 


* to an action of treſpaſs) againſt their de- 


mand.””—So that it now appears, that the ap- 


pellants' counſel conſidered it to be an eſſen- 
tial favour to them to be allowed to make 


this ſet off in the Court of Law, more parti- 


cularly as they ſeemed apprehenſive, that the 


ſtatute of limitations might have ſtood in their 
way, if they had been left to the ordinary re- 
medy of an action of . 


The noble Viſcount is pleaſed to ſay, th 


no iſſue ought to have been directed by the 
Court of Chancery; but that the reſpondent 


ſhould have been left to his action of covenant. 
Firſt, he will recolleQ, that he has made an 


objection 


* 


621 


1793 
— 


- BLUNDELL 


againſt 


MacarT- 


NE. 


Cates in Parliament. 
objection for the appellants, which never was 
made by their counſel at the hearing. On 
the contrary, the ifſue was conſented to by 
them. And ſurely there never was a caſe in 
which ſuch an iflue was more proper and ne- 
ceſſary. The real and perſonal afſets of Lord 
Blundell, unapplied, are reported to amount to 
a ſum of about 13, oool. Iriſh currency, which 
afſets are reported to have come in very un- 
equal ſhares to his co-heirs and perſonal re- 
preſentatives. It became therefore the peculiar 
province of a Court of Equity in this caſe to 
have the damages aſcertained by an iſſue, in 
order at once to- make each of the co-heirs, 
and repreſentatives of Lord Blundell reſponſible 
to the reſpondent for ſo much only of the da- 
mages to which he might be intitled, as the 
aſſets of Lord Blundell which had come to the 
hands of each actually amounted to. A courſe . 
which never could have been obſerved if the 
reſpondent had been left to ts Oh his action of 
covenant. 


I have been again induced to trouble your 
Lordſhips from ſome very pointed obſervations 
which have fallen from the noble Viſcount, 
verging cloſe to charges of levity and inatten- 
tion on my part in diſcharging the very im- 
portant duties of a Judge ſitting in the Court of 

> It is a ſerious inſinuation againſt a 
| Judge, 


Caſes in Parliament. 
judge, that he muſt be ſuppoſed to act by in- 


ſpiration not having materials to act upon 
an inſinuation which has certainly been lightly 
advanced, and ſtands refuted by the authority, 


which was appealed to in ſupport of it. 


Lord Pery ſaid the book, from which the 
Lord CHANCELLOR read the extracts, was not 
the book given to him (Lord Pery) * he 
aſked for the Regiſter's book. 


It was ORDERED and ADJUDGED, that the ap- 
peal be diſmiſſed, and the orders therein com- 


| plained of affirmed. 


Lord PRRx diſſentient. 
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ACCORD. No 


Page 
TO actions ſounding in damages accord with 
r is a * bar — — 89 
AGREEMENT. 


By deed executed before marriage, it is agreed 
that if any ſeparation ſhould take place by the 
deſire, or at the inſtance of the wife, then the 


| huſband ſhould receive the moiety of an annuity 


of which the wife was poſſeſſed, and ſhe to re- 
ceive the other moiety without the control of 


the huſband:—if ſuch ſeparation ſhould take 


place at the inſtance or by the means of the 
huſband, the wife will be intitled to the whole 
annuity,—This is ſuch an agreement as equity 
will lupport - - 268 


Sf 2. By 


- 


I'N D E 4 
Page 


— By agreement bells marriage, the buſband 
may renounce his right to the wife's pro- 


perty - e Nu 


3 A Court of Equity will in many caſes in- 


force the ſpecifick execution of agreements, 
where the deed will not enable the party to re- 


cover damages at law - 416 | 


4. An engagement by a landlord to an improv- 


ing tenant is not to be conſidered as merely 


„ 


ANSWER. 


1. A defendant obtaining time to anſwer” is not 
prevented from putting in a plea within that 


time — — — bo 


© ANNUITY. . 


i. Intereſt decreed upon the arrears of an an- 
| nuity - Oy 454M 256 


APPEAL. 


I, 


4. 


Page 
APPEAL, 


Where an appeal is apprehended at the cloſe 
of a ſeſſion merely for delay, the Houſe will 
give the Court below liberty to proceed during. 
the vacation of Parliament — 110 


2. The Lords will not receive an Sa figned by 
one counſel only — „ 145 


* 3. The Lords wit poſtpone an appeal, when it 
appears that the appellant has withdrawn him- 
ſelf to a foreign country to evade the orders of 

the Court below - _ 553 


4. The Lords may is a Gy of Equity to 
rehear a cauſe - - 58g 


60 | | \ * 
*ASSIGNEE, Vid. COVENANT, 9, 10, 11. 


ATTACHMENT. = 


I. An attachment granted againſt a party, who N 
under colour of a writ took poſſeſſion of b | j 
not included in the procely | = 2 = 


YT 2. A party | | 


I N D E X. 


Page 


2. A party arreſted upon a Sunday unter an at- 
tachment for a contempt of Court, will not be 
diſcharged upon motion but left to his remedy 


3. 


cuted upon a Sunday, in notis 


1. 


; 2. 


by action 


* 28g 


A ſheriff arreſted under an attachment for not 
amending a return, refuſed to be diſcharged 
upon an allegation that he was a member of the 


Houſe of Commons, in notis 


- 298 


Attachments for non-payment of coſts are in 
the nature of executions, and carmot be exe- 


* BANKRUPT. 


8 309 


The moment a trader commits an act of 
bankruptcy he ceaſes to have any dominion 


over his property 


- 424 


And any act importing to transfer or diſpoſe 
of his property, is fraudulent and * againſt 


all mankind 


1 


- 425 


But equity will not relieve the aſſignees of a 
bankrupt againſt a purchaſer of the lands, or 
goods of a bankrupt without notice of the act of 


bankruptcy 


-_ 
— 
» 


ibid. 


CONDTTION. 


9 


99 


25 


bid. 
N. 


2. 


EN EX 
Page 


CONDITION, | 


: ot; a landlord 1 with the performance of 
a condition, he cannot inſiſt upon a forfeiture 


for the non- performance rg „„ 


A term for years conditioned to be void upon 
non- performance of certain acts, becomes void 


without N ä — ibid. 


1. 


2. 


1. 


CONSENT. 


A decree in equity founded upon an order 
made by conſent will not be reverſed upon an 


__ to the Lords - - 557 


vas there is a decree by conſent, the | merits 


are never after enquired into | 591 


' CORPORATION, 


A corporation - having accepted of a charter 
empowering the body thereafter to elect perſons 


in the room of ſuch members as ſhould die or | 


2. 


N D E K 


Page 


be disfranchiſed, cannot eleCt any perſons except 
there be vacancies by ſuch events - 445 


Full notice ſhould be given of corporation 
elections, particularly when held upon bye- 


days, and any thing like ſurprize vitiates the 
election - — ibid. 


3. If a corporation by preſcription will accept a 


charter limiting the corporators to a leſs number 


than exiſted by cuſtom, the corporation will 


be bound by that acceptance, and no ſub- 
ſequent vicious cuſtom departing from the 


charter can avail - - 502 


K. 


ö Vid. REGISTRY, 2. 


The appellant claimed the renewal of a has, 
purſuant to a covenant, againſt the heirs of 


the covenantor—they refuſed, alleging, that 


2. 


the covenantor was bare tenant for life— this 
refuſal is a breach of the covenant, for which 

an action can be maintained at law againſt the _ 

+ omg of the covenantor 113 


The ſtat. 6 An. c. 2. does. not 8 a leſſee 


to maintain an action of covenant at law for 


breach of a covenant for rene wal contained in 
a leaſe which had been regiſtered purſuant to 
ſaid Fatute, againſt th the perſon claiming the 


reverſion 


Te 


5 


9. 


aſſets tranſmitted 


I N D E * 
Page 


reverſion, and inheritance of the. demiſed pre- 
miſſes as aſſignee of the covenantor by deed 
executed prior to the leaſe and covenant, which 


deed was not ſo regiſtered 15 IS 345 


9s. whether ſuch an action might be main- 


tained at common law with the aid of the 


ſtatute — =—_ = ibid. 


A covenant for renewal is in itſelf a mere 


' perſonal contract, and at law, the only remedy 


which lies for breach of it, is a perſonal action 405 


A ſubſtantive, independant covenant binds the 


covenantor and his repreſentatives in reſpect of 
8 YO ibid. 


Covenants which wait on an eſtate are void in 
their creation if no eſtate paſſes by the deed 406 


So if the eſtate be evidted or ſurrendered, they 
become void — - ibid, 


of this defcription are all covenants contained 
in leaſes, which in wy way relate to the land 


demiſed | - ibid. 


At common law theſe covenants bound only 
thoſe who were parties and privies to them ibid. 


10. This remedied by ſt. 10 Car. 1. c. 4. Ec 2. ibid. 
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1. To charge any perſon i in covenant under this 


act as an aſſignee — iſt the covenant muſt re- 
late to the land demiſed.— dly there muſt be 
a privity of eſtate between the aſſignee and 
covenantee.—lf he 1s to be charged as aſſignee 
of the leſſee, he muſt have in him the whole 
term and intereſt of the leſſee ee 


2% If the ſubje& matter of a covenant running, 


[ 


with the land has exiſtence at the time of the 


demiſe, the aſſignee i is bound, though he be not 
named — - 410 


* 


13. A covenant in a leaſe can only affect aſſignees 


| claiming * to bars leaſe * © - 412 


DEED. 


1. A plaintiff claiming title under a deed; not 
* ſtated particularly by him, and not particularly 
and explicitly admitted by the defendant, cannot 
be intitled to a judgment or decree founded 
upon ſuch deed agaiaſt ſuch defendant, without 
PO and proving ſuch deed 5823 


DEVISE. 


1. Teſtator by his will makes ſeveral deviſes, and 
bequeſts to his wife, whom he thereby appoints 


his 


Page 


his executrix, and ne legatee, and directs 
a certain part of his real eſtate to be ſold to pay 

his debts and legacies, in caſe his perſonal F 
eſtate ſhould be inſufficient. - Afterwards his 
property being conſiderably increaſed, he, by 
a codicil, deviſes lands to his wife, during 
widowhood, © which lands are to be free from 
all incumbrances; and he charges and in- 
cumbers all his real and freehold eſtates, 
except the lands before named in the co- 
dicil, with all the debts he owes by bond, 

judgment, or other ſpecialty, and direQs 
his executrix to pay all his ſimple contract 
debts, and arrears of rent, out of his per- 
ſonal eftate.”—'The perſonal eſtate is ex- 
empted from the payment of all debts, ex- 
cept ſimple contract debts, and arrears of 
rent 85 - | - 
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2. Parol wide is not admiſſible to ſhew that 
it was the teſtator's intent to exempt the 
perſonalty from the other debts _ 21—35—44 


3. The ſpecialty debts were decreed a charge on 
lands deſcended from the teſtator, in exone- 
ration of thoſe deviſed by him — 48 


+4 The 1283 having by his will deviſed all 
his lands to a ſubject to an annuity for his 


wife, and afterwards by a codicil deviſed part 
of thoſe lands to B. and C. confirming all 
his deviſes and bequeſts in favour of his wife; 


and leaſehold intereſts as joint tenants 


IN DEX. 


Page 


ſhe ought. not to be injoined from reſorting 
to this part of the lands for her annuity, if ſhe 


DE» * 


Teſtator deviſed that in eaſe of failure of iſſue 


48 


deſcending from himſelf and his wife, a truſtee 


and his heirs ſhould ſtand ſeized of freehold 
lands for the uſe and benefit of B. W. and 
his children, ſhare and ſhare alike, at his 


diſpoſal.— B. W. died in the life time of the 
teſtator ;—held that the children of B. W. 


took the entire - intereſt in theſe lands as 


tenants in common — | - 


Teſtator alſo deviſed another freehold and a. 
leaſehold intereſt to B. W. and his heirs, for 


the uſe and benefit of faid B. W. and his 


children, at his diſpoſal :—B, W. died in the 


life time of the teſtator :—Held that his chil- 
dren took the entire intereſt in the freehold 


ENTRY. 


A term for years conditioned to be void upon 


nonperformance of certain acts, becomes void 
without entry — — 


85 


ibid. 
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EQUITY. 


48 


bid. 


19 


TV. 


1. 


| though he had a verdict in his favour again, 


2. 


ment as equity will ſupport = 


EQUITY. J BANKRUPT. 3. 


Upon a queſtion of legitimacy a party pro- 


duced witneſſes who ſwore to a marriage in 
fact between his parents, and there was a 


verdict in his favour :—Upon a ſecond trial 


he declined producing theſe witneffes, and 


reſted ſolely upon a reputation of marriage; 


it was not ſuch as would ſatisfy the conſcience 
of a Court of Equity — 


* 


By deed executed before marriage, it is agreed 


that if axy ſeparation ſhould take place by 
the deſire or at the inſtance of the wife, then 


the huſband ſhould receive the moiety of an 
annuity of which the wife was poſſeſſed, and 
ſhe to receive the other moiety, without the 
control of her hufband :—if - ſuch ſeparation 
ſhould take place at the inſtance, or by the 
means of the huſband, then the wife to receive 
the whole annuity. This is ſuch an -agree- 


Before the preſent ſtatutes between landlord 


and tenant, an equity exiſted in favour of the 


ſubtenant 5 om 


Diſtindtion between the caſes, where the obligor 
comes far relief and where the creditor 


- . 268 


324 


343 


5. A Court of Equity will in many inſtances 


IND E X. 
| Page 


inforce the ſpecifick execution of agreements, 


| where the deed will not enable the party to 


recover dama es at law - 416 


But if. a * comes into equity to compel 
a ſpecifick execution of a covenant in a leaſe 
as running with the eſtate of the reverſioner, 
he muſt ſhew that the defendant is perſonally 
liable at law in reſpect of the covenant and of 


| his eſtate — 8 ibid. 


The regiſtry act does not affect the great 


fundamental principles of equity, but every 


1. Parol evidence is not admiſſible to ſhew that 


. \. 


purchaſer claiming. under a regiſtry deed is 
left open to any equity, which a prior pur- | 
chaſer or incumbrancer may have 428 


. Equity will not at a party to make out a 


different caſe upon a. ſecond trial from that 
which he made upon the firſtt 506 


A decree in equity founded upon an order 1 5 


made by conſent will not be reyerſed upon an 
appeal to the lors — 357 


EVùENCR. 


the 


57 


the 


N I EX 


Page 


the teſtator intended to exempt his perſonal 


eſtate from his debts ss 21, 35, 44 


2. A verdict is not concluſive, it is only per- 


ſuaſive evidence, in notis —_— 


3. Upon a queſtion of legitimacy the defendant 


gave a former verdi& in evidence: the plaintiff 
offered to prove that two witneſſes examined 
by the defendant upon the trial, when that 
verdict was found, were perjured—This held 
not to be admiſhble evidence, in notis 


4. Yeu clear and ſtrong evidence is neceſſary 
to impeach a leaſe, at a diſtance of time, on 

. the ground of original fraud practiſed in 955 
taining it 


5. Where a fact is put in iſſue by the original 
cCauſe, and evidence examined to it, no evi- 
dence can be adduced upon that fact upon a 

ſupplemental bill Woe” 4 


6. In queſtions of legitimacy declarations of pa- 


rents after the birth of the child, 'can have but 
n weight - 1 


EXCEPTION. 


. Exceptions to a maſter's report over-ruled 
EXECUTORS. 
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INI E X. 


EXECUTORS. 


xz. Executors are not chargeable with intereſt for 5 
any ſums the produce of aſſets which do not 
produce intereſt, unleſs mY have been guilty 


of fraud or laches - 204 
2. 
F ORECLOSURE. 
DO | | 3: 
1. Where lands are ordered to be ſold under 2 
| decree of forecloſure, that order will not be 
ſet aſide upon the application of a third perſon 50 
x. At a diſtance of time very clear and ſtrong I. 
evidence is neceſſary to impeach a leaſe upon 
the ground of original fraud practifed in ob- 
„ n i | _ i - "00 25 
: HUSBAND AND WIFE. 4 


1. By agreement before marriage the huſband may 
renounes his niht tu de ies be 2:8 
INTEREST. 
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INTEREST. 


1. Executors are not chargeable with intereſt Gr 


5 


2. 


any ſums, the produce of aſſets, which do not 
produce intereſt, unleſs they have been LOOP of 
fraud, or laches | - 204 


5 ini PRONE upon the arrears of an an- 


8 — - 256 


Chancery refuſed to give intereſt upon judg- 
ment debts beyond the amount of the penal 


ſums in the bonds e | - 333 | 


- JUDGMENT. 


A voluntary judgment acknowledged in 1774, 


by a papiſt to a papiſt, was not void 147 


The 9 of ſuch 1 could not plead. 
the. ſtat. 2 Au. c. 6, in bar of a ſci. fe, ſued 


_ againſt him by a proteſtant - ibid. 


After the death of the conuſor, the ſtat, cannot 
be pleaded by a ter-tenant in bar of a ſci. fa. 
ſued upon ſuch judgment by a proteſtant ibid. 


4. A purchaſer 
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1 


11 


Page 


4. A purchaſer for 8 of the lands, againſt 


5 


which the ſci. fa. ifſued, can "_ be conſidered 
as a ter · tenant — — ibid. 


A Judgment i; wok in Itſelf an incumbrance 
a 01 019-0: eral + 163 


6. Je was. te — 25 the onion fork to 


enrol a e nn. in the er Courts ibid. 
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7. Vader A ds 8 a pag could — 
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ledge a Jene without conſideration . 8 163 


* a 7 mw 


A papiſ hs of a blows wu his, con- 


formity, or his proteſtant executor might ſue 


1. 


execution ſuch judgment . 168 


Equity refuſed to give Rey upon judgment 


debts beyond the amount of the penal ſums in 
the bonds * 333 
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An agent muſt be conflentll employed by 
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his 
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his principal to aſſet the latter with conſtructive 
notice - 5 394 


A purchaſer” for valuable conſideration without 
notice, having the legal eſtate in him can 
always defend himſelf in equity, whether the 


bill be filed for N or relief „„ 2 ooo 
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: PLEA Vid. SCIRE F AC! AS: 15 BR | 


A FSC IO in equity, who has obtained time 


-£ to anſwer may put in a plea within that time 60, 64 


* 


In all aNtions ſounding in 1 accord with 
ſatisfaction is in general a good plea in bar 596 


Requiſites of ſuch a plea: iſt it muſt be in 
full ſatisfaction— ad the thing given muſt in 
itſelf neceſſarily be a ſatisfaction 3d it muſt be 


certain th it muſt be executed before the 


action brought th it muſt be given as a ſa- 
tisſaction and accepted as ſuch; and och it 
muſt move from the party making it, and from 


none other - 8 ibid. 


POPERY V. JUDGMENT. 


: I. Queſtions ariſing upon the popery laws, ſince 
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their repeal, ſhould be decided in the ſame 


manner as if thoſe laws were till in force 170 


The conformity of the eldeſt ſon, for the 


| Purpoſe of making his popiſh father tenant for 


1. 


. 


life under the popery laws was invalid, unleſs 
it was had before the biſhop of the dioteſe in 


which the conformiſt did inhabit — 510 


PRACTICE. 


It is the practice of Courts of Equity, that 


when time to anſwer is granted, the party 


may file a plea verified by oath — 64 


And the order to appear and rejoin gratis 


is not inconſiſtent with ſuch a plea ibid. 


REGISTRY, - 


The ſtat. of 6 An. c. 2. does not enable a 
leflee to maintain an action of covenant at 
law, for breach of a covenant for renewal con- 


| tained in a leaſe which had been regiſtered 


purſuant to ſaid ſtatute, againſt the perſon 
claiming the reverſion and inheritance of the 
demiſed premiſſes, as aſſignee of the cove- 

| | N nantor 


TN D E | 
Page 
nantor by deed executed prior to the leaſe and 
covenant, which deed was not ſo regiſtered 345 


2. An unregiſtered deed of 1728, purporting to 


convey the reverſion of certain premiſſes for 
value, held not to be valid to defeat the ope- 
ration of a regiſtered covenant for renewal in a 


leaſe of 1729 Od. - — 2783 


3. The regiſtration of a deed does not extend 
the covenants beyond their original import 415 


4. The regiſtry act does not affect the great 
fundamental principles of equity, but every 
purchaſer claiming under a regiſtry deed is 
left open to any equity which a prior pur- 
chaſer or incumbrancer may have He 428 


RE-HEARING. 
1. The Lords may order a Court of Equity to 


re-hear a cauſe . 191, 589 


RENEWALS Vid. COVENANT. 


1, Leaſes for years determinable upon lives, with 
covenants for perpetual renewal, are ſubſtantial- 1 
ly the ſame as leaſes for lives — 76 


TAS -- 2. Renewals 
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2. Renewals decreed where all the lives have 
been gone 8 M 777 


3. A covenant for renewal is a mere perſonal 


contract, and at law the only remedy which 
lies for breach of it, is a perſonal action 405 


4. The following was held to be a covenant for 


perpetual renewal: © Whereas it was and is 
&« agreed by, &c. in order to fulfill a promiſe 
« made by Sir R. E. to A. H. that he the ſaid 
« R. P. ſhould enter into an agreement with 
ce the ſaid A. H. and thereby covenant, that 
« on the death of any of the perſons for the 
«'term of ' whoſe lives the ſaid A. H. now 
cc holds the lands, he, the ſaid R. P. his 
« heirs and affigns ſhould and would renew 
« the ſame, and inſtead of ſuch life inſert 
« ſuch other life as the ſaid A. H. ſhould no- 
« minate, and. that he ſhould do fo as often 
« as any of the lives mentioned in his faid 
« leafe, or hereafter to be inſerted in any re- 
« newal, ſhall happen to die, upon the pay- 
« ment of one pepper-corn by way of fine” 535 
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 RESTITUTION. 


1. A perſon applying for a writ of reſtitution 


ought to ſhew him{-!f in poſieilion at the com- 
menceni n of the ſuit 4 8 
SCIRE 
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32 ] 


10 


INDE x. 
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SCIRE FACIAS. 


1. The conuſor of a voluntary judgment ac- 
knowledged by a papiſt to a papiſt in 1744, 
could not plead the ſtat. 2 An. c. 6. in bar 
of a writ of ſci. fa. ſued againſt him by a pro- 
teſtant — - 147 


2. After the death of the conuſor, the ſtatute can- 


not be pleaded by a ter-tenant in bar of à ſci. 
fa. ſued upon ſuch judgment by a proteſtant 


STATUTES CITED, OR COMMENTED 


UPON. 
HENRY VIII. 

32 Hen, 8. c. 34. Eng. Aſſignee — 406 
CHARLES I. 

10 Car, 1. c. 4. ſeſſ. 2. Ir. Aſſignee - 406 
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CHARLES Hl. 
29 Car. 2. c. 7. Eng. Lord's day Fa 291 
WILLIAM IIͤI. 
7 Wil. 3. c. 17. Ir. Lord's day 0 291 
ANNE. 
2 An. c. 6. Ir. Papiſt 149, 156, 512 
6 An. c. 2. Ir. Regiſiry - 345 373, 383 
8 An. c. 3. Ir. Papift — 512 
8 An. c. 7. Ir. Arreſt — — 300 
11 An. c Ir. Tenant — — 322 
11 An. c. 3. Ir. Guardian - 
GEORGE I. 
4 Geo. I, c. LY Tenant A * 329 
GEORGE II. 
15 Geo, 2. Eng. priv. Blundell eſtate -+ uy 


GEORGE 


71 


1. 


2. 


IN D I X. 


GEORGE Ill, 5 
30 Geo. 3. c. 41. Ir. Tunnadine's creditors 440 
SUNDAY. 
5 1. An attachment for non-payment of coſts cannot 
be executed upon a Sunday, in notis = 309 


2. Qu. Whether an attachment for a contempt of 
Court by interfering with a receiver, can be 


| executed upon a Sunday ? - 289 
X | 
3 | | 
2 _ TENANT. 
0 c b | : BM 
2 I. An under-tenant of the whole, or part of the 1 ö 
I premiſſes comprized in an ejectment brought by 8 
| the firſt leſſor for non-payment of rent, upon - | 1 
which judgment has been obtained, and exe- 7 
cution had, who files a bill in a Court of Equity N if 
againſt ſuch leſſor, within ſix months after ſuch | 1 
19 execution, and alſo within the ſaid time depoſits | J 
in ſuch Court the whole arrear of rent aſcer- 1 
tained to be due to ſuch leſſor, together with | 4 
full coſts is not, upon the expiration of the 1 
ſaid ſix months, barred and forecloſed from al! 
relief, or remedy in law or equity 323 
27 | | 
2. In 


2. 


— 2 


the ſub-tenant 5 


„ N 
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In ſuch caſe it is not neceſſary that any new leaſe 
ſhould be executed by the firſt leſſor 323 


The ſtatutes giving to landlords. the remedy 
by ejectment for non- payment of rent are not 
mandatory on a Court of Equity, to ſet up an 
immediate leaſe, which had been evicted under 


the ſaid ſtatutes, upon a bill filed, and the rent 


and coſts depoſited within ſix months after the 
habere executed, by an under-tenant claiming 
one fourth part of the lands demiſed, and 
againſt the conſent of the immediate leſſee ibid, 


If a leaſe be fo ſet up againſt the conſent of the 


leſſee, the ſtat. 11 An. c. 2. ſubjects him to the 
ſeveral covenants | — ibid. 


An under-tenant of a part of the lands demiſed 


ſubject to the payment of rent to the immediate 
leſſee, is not in the eye of the law an aſſignee 
of ſuch immediate leſſee | - ibid, 


An under-tenant is not bound by any of the 
covenants contained in the original leaſe ibid. 


Before the ſtatutes between landlord and tenant 
were enacted, an equity exiſted in favour of 


An under-tenant merely as ſuch has no title 


325 
9. An 


to relief - - 


d, 


9. 


1. 


2. 


Ky 


4. 


I. N D E KX. | 


* engag gement by a landlord to an improving 
tenant is not to be conſidered as merely 


voluntary > FOE 25 — | 549 


VE RDICT. 


One verdict not ſufficient to bind the inhe- 5 
dite 7 75 - 176 


Upon a queſtion of legitimacy, a party produced 
witneſſes who ſwore to a marriage in fact 
between his parents, and there was a verdict 
in his favour ;:—upon a ſecond trial, he declined 
producing thoſe witneſſes, and reſted ſolely 
upon a reputation of marriage; 3 though he had 
a verdict in his favour again, it was not ſuch 
as would ſatisfy the cities he a Court of 


Equity — 8 224 


F 9 Fa ; 
* 11 16 


A verdict is not cariaive; it is only per- 
ſuaſive evidence, in notis i 254 


A verdict given in evidence cannot be im- 
peached by ſhewing that two of the witneſſes 


examined upon the trial when that verdict 


was found, were perjured, in notis = ibid. 
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: ' WILLS. | | 


1. In conſtruing wills, the leading mg is, that 
the intent of the teſtator WP be obſerved 36, 


2. No part of the will to which meaning __— 
i operation can be given ſhall be rej jected ibid. 


* A will and codiell are to be taken . 5 
* one act 5 5 . 43 
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